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CURRENT TOPICS. 





‘‘Misfortunes never come singly,’’ the old 
proverb assures us; and its truth has never 
been more forcibly presented than in the re- 
cent course of events. The unwelcome news 
of Judge McCrary’s resignation had hardly 
been received, when the reports of the in- 
tended retirement of Judge Drummond of 
Illinois, and Judge Graves of Michigan, 
flashed along the wires. Judge Drummond is 
one of tae Nestors of the Federal bench. Ap- 
pointed district judge in 1850, by President 
Taylor, he was promoted to the circuit bench 
in 1869, by President Grant. His service 
has been long; yet, during the long period, 
no one has dared to even whisper that he was 
not equal to the responsibilities of his office. 
He retires with the consciousness that his ju- 
dicial labor has never received anything but 
merited praise. He has served the country’s 
interests long enough to deserve the reward 
which, by the recent Act of Congress, he will 
receive the remainder of his life. The judi- 
cial experience of Judge Graves commenced 
& quarter of a century ago. From that time 
to this day, he, with his able colleagues, has 
rendered decisions which have shown the 
Supreme Court of Michigan to be the ablest 
the country has had. No court is looked upon 
more reverently ; no opinions are entertained 
with more respect than those of the court to 
which Judge Graves has contributed solidity. 
Many days will lapse before the loss occasion- 
ed by this double retirement will be repaired, 
but both judges have long done their duty, 
and done it well. We know that we but echo 
the universal sentiment of the bar, when we 
wish them many years of life and health and 


prosperity. 





When men find themselves in the clutches 
of the law they are so insensible of the priv- 
ileges extended to them by public opinion, 
that they will resort to any shift to secure 
their liberation. The Supreme Courts of 
Michigan and New York, have displayed more 
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wisdom than the three courts which we criti- 
cised last week, and their decisions in People 
v. Murray, and People v. Courtney, will teach 
criminals, as Judge Cooley would have it, 
that ‘‘constitutions are not instruments to 
play fast and loose with.’’ In the former, 
the accused had been indiscreet enough to 
consent to the admission of depositions, and 
when he found fortune false to him, raised 
the objection that he had the constitutional 
right to be confronted with the witnesses 
against him,of which he could not deprive 
himself. But Judge Cooley says: 


**The defendant undoubtedly had a constitutional 
right to be confronted with his witnesses. He waived 
that right in this case, apparently for his own sup- 
posed advantage and to obtain evidence on his own 
behalf. It would have been a mere impertin- 
ence for the court to have interfered and pre- 
eluded this stipulation being acted upon. But 
it would have been more than an impertinence; 
it would have been gross error. And it would 
bea palpable usurpation of power for us now 
to set aside a judgment fora neglect of the court not 
at the time complained of, but in respect to some- 
thing where any other course would have been plain 
error. Under the view taken by the respondent, 
when the depositions were offered in evidence in pur- 
suance of his own stipulation, he was entitled of right 
to an acquittal; if the depositions were admitted, his 
constitutional right was violated and he might demand 
that any judgment against him slall be reversed; 
and if the court excluded the depositions, the judg- 
ment must be reverse‘ for that clear error. I am anx- 
ious to preserve in its integrity every constitutional 
right, but I do not understand that the Constitution 
is an instrument to play fast and loose with in crimin- 
al cases or any other, or that it has fora chief pur- 
pose to shield persons against the consequences of 
their criminal conduct.” 


In the latter case the defendant, who was in- 
dicted for perjury in giving testimony for 
himself on a previous indictment, contended 
that the act allowing avcused persons to so 
testify was unconstitutional, and that, there- 
fore, his testimony could not be made the 
foundation of a prosecution for perjury. He 
contended that had he not taken the stand for 
himself, the jury would have drawn an 
unfavorable inference, and thus his silence 
would have operated against him. Any law, 
therefore, which made such inference possi- 
ble, was an infringement of the Constitution. 
But this reasoning was too refined for the 
court, who, after reciting the history of these 
laws, substantially say that since the act ex- 
pressly provides that no such inference shall 
be drawn, the court is always extremely care- 
ful, to caution the jury against indulging in 
any such presumption ; that there is no moral 
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coercion; that any party may waive a con- 
stitational privilege and the waiver puts him 
precisely in the position as though the privi- 
lege had no existence. 





‘‘Would that we could see ourselves as 
others see us!’’ The following from the 
London Law Times, speaks for itself: 


The American courts have recently been taking a 
new departure in the law of insurance, which seems 
to have received some approval in this country. Ac- 
cording to the accounts which have hitherto come to 
hand—we have not yet seen the full reports—several 
courts, including the Supreme Court of the United 
States, have decided against the validity of the clause 
in policies of life assurance which avoids the contract 
in case of suicide. In one case the ground appears to 
have een taken that the suicide had been found to be 
committed during ‘‘temporary insanity,’’ and that 
the act of the deceased under the infiuence of mental 
derangement could not bar the rights of his represen- 
tatives under the contract of assurance. But it is also 
said that judicial opinions have been pronounced on 
‘‘equitable grounds” against the validity of the sui- 
cide clause independently of insanity. The last prin- 
ciple is evidently one of very far-reaching conse- 
quences, and if recent events have given American 
jurisprudence any fascination for the English bench, 
English insurance companies are not the only persons 
who need view these decisions with some alarm. It 
may be hoped, however, that there is no reason to ap- 
prehend a similar tendency of English judicial opin- 
ion. Equity in the abstract is an elastic term, but we 
know of no principle hitherto laid down in England 
which would allow a man to go into an insurance of- 
fice, conclude a coutract containing the usual suicide 
clause, and then shoot himself on the spot, without 
forfeiting the benefit of the contraet. If freedom of 
contract is to be interfered with to this extent, it is 
desirable that the interference should come from the 
Legislature, and not from the equitable jurisdiction of 
law courts.’’ 


If this picture had only been drawn from 
nature, in what a humilating position it would 
have placed us? The Times has given itself 
unnecessary trouble. It has attempted a 
reductio ad absurdum of a proposition which 
has never, so far as we know, been advanced. 
It would certainly seem reasonable that for- 
eign journals should abstain from criticism of 
our law, at least until it receives the ‘‘full re- 
ports.”’ This is an apt illustration of the ig- 
norance which the foreign press displays in 
discussing our affairs. No court has so far 
as we know yet laid itself open to the criticism 
indulged in by the Times, unless it be that of 
one of the Territories, for an account of 
whose doings we must rely upon the enter- 
prise of the rival West Coast Law Journals. 





A 


In a recent number John F. Kelly, Esq. in 
his article on ‘Intoxication as a defence in 
Civil Cases’’ criticised a passage quoted from 
Dr. Wharton’s work on negligence ; and now 
comes Dr. Wharton himself and, ina letter 
which we publish in another column, concedes 
that the criticism to which Mr. Kelly subjects 
the sentence as quoted is deserved. The 
printers have evidently done him an injustice. 
Wecan heartily sympathize with the learned au- 
ther ; we have been obliged at times to endure 
the same treatment. The letter speaks for itself. 





The constitutionality of assessment laws 
has been upheld by the Supreme Court of 
Georgia, in Hayden v. Atlanta. The legisla- 
ture has power to order every citizen to work 
the roads and improve them. That power may 
be delegated to the cities, and the cities may 
undertake the work and compel the abutting 
owners to reimburse them for the expenses. 
Taxes must be equal, 7. e., burdens upon all 
alike, because compensated for by equal pro- 
tection, while assessments are not burdens 
but equivalents, and are laid for local pur- 
poses upon local objects, resulting in local 
benefits to the property assessed. Such are 
the grounds of the decision. The laws are 
defended also as a legitimate exercise of the 
police power of the State to provide for the 
comfort of the people. 





The decision of the Kentucky Court of 
Appeals in the Railroad Tax Cases, is some- 
what in conflict with that of Judge Field in 
the California Tax Cases. Under the gen- 
eral law of Kentucky, every citizen may ap- 
peal from the judgments of the Board of 
Equalization, but this right is denied to the 
corporations. The court holds that the legis- 
lature may grant the right of appeal to whom- 
soever it will; and withhold it in like manner ; 
and a denial of the right infringes neither the 
constitutional provision for equal and uniform 
taxation, nor the fourteenth amendmett. 
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AUTHORITY OF WIFE TO DISPOSE 
OF HER HUSBAND’S PROPERTY. 





In our note to the case of Rawson v. Span- 
gler,1 in a recent number of the Journat, we 
expressed the opinion that that case was the 
first in which the doctrine had been declared 
that ‘‘a wife deserted by her husband, with- 
out her fault left with no means of providing 
for her family cf five young children except 
a very limited amount of money, food and 
clothing, has implied authority to sell the 
personal property of her husband, to obtain 
money to meet their necessities, although they 
are not then in actual suffering.’’ We in- 
dorsed the decision as the only reasonable 
view which may be taken of the question, 
and left it with the impression that nothing 
more would be heard upon it until some other 
court should take it up. To our surprise, we 
had hardly dropped our pen, when some 
bright young Texans, who are evidently af- 
flicted with an intense desire either to impress 
us with their ready knowledge of law, or, to 
make us more cautious, sharply reminded us 
that we were in error, inasmuch as the Su- 
preme Court of Texas had in no less than 
five cases, maintained the same doctrine. 
Our correspondents are now reminded that 
none of the cases to which they referred us 
decide the point, and we generously advise 
them in the future to save their postage until 
they become acquainted with what they criti- 
cize. 

In Wright v. Hays, ? the wife had separate 
property, which under the laws of Texas, she 
was unable todispose of without the consent 
of her spouse. Her husband abandoned her, 
jeaving her without means of subsistence, 
and this conduct, the court held relieved her 
of her disabilities andrestored to her the 
power of disposition of her own property. 
After setting forth the duties of a husband 
and his rights so long ashe remains faithful 
to his marital vows, the court says; ‘‘So long 
as he discharges his duty as a husband his 
superior rights remain unquestionably in full 
vigor. But when be abandons the admin- 
istration of the common property and deserts 
his wife and country; when he ceases the 
discharge of his duties and contributes, in no 


118 Cent. L. J. 29. 
2 Wright v. Hays, 10 Texas, 130. 





mode to the support of his wife and family, 
reducing the wife to the necessity of provid- 
ing for them and cf taking care «f the com- 
mon property or otherwise suffering itto go 
to waste and when this absence is prolonged 
for several years, do not hisrights over the 
effects of the community property cease and 
are not the passive rights of the wife quick- 
ened into vigorous activity?’ Again ‘‘her 
right in that property is equal to that of the 
husband. During his presence he has the 
administration of it. This right of control 
must cease when he can and will no 
longer exercise it and the wife the other 
joint maker must be vested with the au- 
thority, or it cannot exist any where.’’ 

This case does not resemble Rawson 
v. Spangler, in any respect, except that in 
both cases a husband had deserted his wife, 
and, perhaps, was in the embrace cf another. 
In the former case, the wife sold her husband’s 
property, in which she had no legal interest. 
In the latter, she sold her own property, the 
fruits of her own labor, upon which the laws 
of Texas stamped the impress of community 
property. In the latter, the sole question was 
to what extent the husband’s control over his 
wife's property was to be recognized; in the 
former the question was exactly the reverse, 
it being what control did the wife have over 
her husband’s property. This is the first case 
which we are reminded decides ‘‘the identical 
question.”’ 

Substantially the same facts were present 
in the second case.* The husband and wife 
were joint owners of lands; in other words, 
it was community property. He was sent- 
enced to imprisonment in jail, and to relieve 
her necessities, she leased the property. Said 
the court, ‘‘itcan not be doubted that much 
hardship would result, if the wife could in no 
case make a valid contract in relation to her 
separate property or the community property, 
in her husband’s absence. She and her chil- 
dren are entitled to a support from the prop- 
erty, and if the husband is absent, there is no 
reason nor rule of law, that would prohibit 
the wife from making a contract to meet the 
necessities of the case.’’ And in the third 
case,* Hemphill, C. J. eloquently declares 
that ‘‘the marital prerogatives of the husband 


83 Cheek v. Bellows, 17 Id. 613. 
4 Fullerton v. Doyle,'18 Id. 3. 
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are exalted, but when he descends from the 
throne of his exaltation and abjures and vir- 
tually renounces his authority, and by aban- 
donment, disables himself to discharge his 
duties as husband, in providing for his wife 
and family, it would be the extreme of cruel- 
ty to suffer the wife’s disabilities from cover- 
ture to continue, sacrificing her to the empty 
shade of authority, and depriving her of the 
miserable privilege of providing for the wants 
of herself and children, out of property des- 
ignated by law for the benefit of the matri- 
mony, and in which she has an equal interest 
with her husband.’’ In Forbes v. Moore,5 
the insanity of the husband is held to give the 
wife the same authority, and in the last 
case,® it is said to be no longer “‘an open 
question that the wife forced by the action of 
her husband to assume the duties of a feme 
sole, or the head of the family, may exercise 
the rights and privileges of such position.’’ 
This investigation has been already length- 
ened beyond its proper limits. We have 
quoted from the opinions of the learned 
judges, to show how different the law of 
Texas is from the common law. Under 
the law of Texas, the properly of husband 
and wife is community property; the owner- 
ship is joint. It exists fur the support of the 
family; the personality of the wife is recog- 
nized; her individuality is a legal reality. 
Not so under the common law, by which Iowa 
is governed. An Iowa matron is not the 
Texan joint head of a family. By the com- 
mon law, the husband and wife are one, and 
he is that one. All her property becomes his, 
the moment the matrimonial march ceases. 
Her identity is submerged in the exalted au- 
thority of her groom. Her interest in her 
own property is gone; no one would be so 
insane as to claim that she derives any in the 
personal possessions of her partner. So 
far was this doctrine carried, that in Gregory 
v. Paul,” it was contended that the desertion 
by a husband gave the wife no authority over 
the property given to her after his desertion. 
But the court in denying this contention 
graphically depicted the miserable condition 
of wives, if this position were correct. ‘‘Mis- 
erable, indeed, would be the situation of 


32 Texas, 195. 
Anna Besta Lodge v. Levertow, 42 Texas, 18, 
Gregory v. Paul, 15 Mass. 31. 





these unfortunate women, whose hus 
bands have renounced their society and coun 
try, if the disabilities of coverture should be 
applied to them during the continuance of the 
desertion. If that were the case, they could 
obtain no credit on account of their husbands, 
for no process could reach him; they could 
not recover for a trespass upon their persons 
or property, or the labor of their own hands. 
They would be left wretched dependants up- 
on charity, or driven to the commission of 
crimes to obtain a precarious support.’’ 
This case merely decided that a legacy given 
to the wife during his desertion, did not be- 
come his property; but the argument of the 
court certainly renders the decision in Raw- 
son v. Spangler, reasonable. The same doc- 
trine is laid down in a Pennsylvania case.® 
After declaring the general rights of a hus- 
band, the court asks: -‘Why should she be 
liable to plunder at the will and pleasure of a 
brutal husband, who, perhaps, has deserted 
her without cause, and returns for the pur- 
pose of seizing on her hard earnings?’’ These 
cases may impliedly sanction the act of the 
wife in Rawson v. Spangler. At the common 
law, the husband became entitled to the earn- 
ings of the wife, and the authority derived 
from the desertion, is simply authority. to 
deal with his property, of the same charac- 
ter as was recognized in Rawson v. Spangler. 

We claimed in our note that the decision 
was correct, and have no reason to retract 
our opinion. Our purpose herein is to silence 
our critics. We welcome deserved criticism, 
but our columns are not open to those who 
are manifestly unfit to indulge in it. 

St. Louis. E. G. 


8 Starrett v. Minn, 17S. & R. 130. 





LEGACIES GIVEN IN A PARTICULAR 
CHARACTER. 





II. 

There are cases in which a legacy stands, 
although the character in which it was given 
was not possessed, in which the rule as to 
falsa demonstratio of a person sufficiently 
identified is not the true explanation of the 
legacy being supported, the true explanation 
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being that another character was possessed 
which in the view of the testator was equiva- 
lent to the character which was attributed. 
Sometimes the character attributed has been 
known not to be possessed. Thus in Gains 
v. Rouse, the testator had, during the life- 
time of his wife, Mary, gone through the 
ceremony of marriage with one Caroline, and 
at the time of his will and until his death 
lived with Caroline as his wife. Both ladies 
survived him. He lef: a legacy to ‘‘my dear 
wife Caroline.’’ To this Caroline was held 
entitled. Mr. Justice Maule said: ‘‘As there 
is no dispute that the testator intended that 
‘Caroline’ should have the estate, I think that 
even if the words ‘‘dear wife’ were inapplic- 
able to her, still she would take as devisee ; 
but this is not so. Caroline was his wife de 
facto; she lived with him up to the time of 
his death; he might have considered the first 
as an invalid marriage, and it is clear that he 
insists upon the last marriage by his will. The 
description is not inapplicable altogether, but 
really and properly applicable in a certain 
sense, and that sense understandable by any 
one. An ordinary person would have said 
that the testator had two wives; he calls Car- 
oline his ‘dear wife,’ and it seems to me these 
terms‘are intelligible only when applied to 
Caroline. Interpreting, then, the language 
of the will, according to its proper accepta- 
tion and the circumstances existing at the 
time of its execution, there can be no doubt 
that he used apt words to effectuate his in- 
tention.’’ A similar case is that of Pratt v. 
Matthew.? The testator mariied in 1851 his 
deceased wife’s sister, and made a will in 
At the 
date of the will, and upto the time of his 
death in 1853, he had lived with this woman 
as his wife. The legacy was sustained. 
Lord Romilly, M.R., said: ‘*There can be no 
doubt that when the testator gave certain 
property ‘to my wife,’ he considered there 
was some person who would take under that 
designation. He could not have referred to 
any future wife he might marry, for a subse- 
quent marriage would revoke the will. Then 
it appears from the evidence that he had gone 
through the ceremony of marriage with the 
sister of his deceased wife, whom he could 


117L. J. (C. P.) 108 (1848). 
222 Beav., 328 (1856.) 


Brown. 





not legally marry, but that he called her his 
wife, and treated her as such. I consider 
that there is a good designation of her, and 
that it is the same as if had called her Sarah 
I alluded in the course of the, argu- 
ment to what not uvfrequently happens of a 
man calling a child ‘my little wife,’ in which 
case the child would undoubtedly take a leg- 
acy under that design=tion, provided that the 
testator left no wife.’’ In Schloss v. Stiebel,? 
the testator mentioned in a codicil to his will, 
‘*Miss A S, my niece, to whom I may be mar- 
ried ina few days,’’ he being betrothed to 
her at the time of making the codicil. The 
testator who had never been married, left a 
legacy of £3,000 to ‘‘my wife.’’ In another 
codicil he referred to this lady as his wife. 
He died very soon after, before the intended 
marriage took place. The lady was held en- 
titled to the bequest. Vice-Chancellor Shad- 
well said: ‘*The legacy given to the plaintiff 
is not given on condition of the testator 
marrying her. He made his will under the 
impression. that Lis intended marriage with 
the plaintiff would take effect; he has de- 
scribed the plaintiff with reference to his in- 
teution of marrying her.’’ 

Even where the testator was not aware that 
the character strictly speaking was not really 
possessed, but the error in supposing that it 
was, was not due to any fault of the legatee, 
and a position was occupied similar to 
that erroneously attributed, the legacy 
has been held good. In In re Petts,* the 
woman to whom the legacy was left as the 
wife of the testator, and with whom she had 
lived as his wife, had at the time the cere- 
mony of marriage was gone through a hus- 
band living. She had been separated for 
many years from this husband, and she stated 
that she had understood that he was dead. 
The testator was aware of this former mar- 
riage, and of the want of certain evidence of 
the husband’s death. The legacy was held 
good. Lord Romilly observed: “I am of 
opinion that the evidence before me does not 
show anything which amounts to fraud on the 
part of the legatee. The inquiries as to the 
existence of the first husband may have been 
loose and not very carefully prosecuted, either 
by the testator or the claimant,’’ the supposed 


36 Sim., 1. 
4 Reported under the title of Inre Pett’s Will, 27 
Beav. 576 (1859); s. c., 5 Jur. (N. 8.) 1285. 
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wife. ‘She had left her husband for nine- 
teen years; he made no attempt to recover 
her; and having heard nothing of him, she 
married again. After that lapse of time, I 
do not-think that the going through the cere- 
mony of marriage with another hus- 
band, can, of itself, be considered as so 
fraudulent an act as to deprive her of 
this legacy. I think the testator intended to 
benefit this person whom he designated as, 
and thought to be, his wife, and I do not 
think she has done any act to forfeit it.’’ 
In Giles v. Giles 5 the testator left a legacy 
to ‘‘my wife, A. G.’’ At the time the cere- 
mony of marriage was gone through the 
woman had a husband living. Both parties 
knew that he was alive two years before. 
The parties had lived together as man ard 
wife, and had been recognized as such up till 
the testator’s death. The legacy was held 
good. Lord Langdale, M.R., said: “I 
cannot assume from the facts of the case 
that the plaintiff had a guilty knowledge 
which the testator had notin common with 
the plaintiff. * * * If both had a guilty 
knowledge, there was no fraud committed 
upon the plaintiff.’’ In Meluish v. Milton, ® 
a testator left his property to his ‘‘dear wife,’’ 
describing her by name. She had been mar- 
ried many years before, separated from her 
husband, then married another, after whose 
death she married the testator, the first hus- 
band being still alive. On the evidence, Hall, 
V.C., held the bequest good: ‘‘I think it 
is impossible not to conclude upon the evi- 
dence that the question of this lady being or 
not being a married woman was previously 
to the ceremony cf marrisge being gone 
through between her and the testator matter 
of consideration between them. She had been 
living for a number of years as the wife of a 
friend of his, and he had known her in that 
character; he desired to marry her, and the 
question whether the first husband was still 
living was discussed. * * * * The tes- 
tator must have gone through the ceremony 
of marriage with the knowledge that it was 
not certain whether the first husband was liv- 
ing or dead, and when after thisthe parties 
had lived together as man and wife for some 
time, I do not think it would be safe to con- 


5 1 Keen, 685 (1836). 
6L. R. 3 Ch. D. 27. 





sider that the character of lawful wife was a 
motive, and, as Lord Cottenham says ‘the 
only motive for the gift.’ A man who, under 
these circumstances, was living witha wom- 
an as his wife might very well intend that the 
property should go to her, although she in 
fact might turn out not to have been his law- 
ful wife. Icanrot consider that in that 
state of circumstances the case is brought 
within the case of Kennel v. Abbot.’’ 

These cases are illustrations of the princi- 
ple of what is laid down in the Pandects: 
**Qui frater non est, si fraterna caritate dili- 
gitur recte cum nomine quo sub appellatione 
fratris heres instituitur.’”?7. It is on the 
same principle that the opinion of Lord Al- 
vanley must rest, when he says ® that a leg- 
acy to achild described as the son of the tes- 
tator, whom the testator thought his son, who 
was not so, but’ for whom the testator had 
shown a personal affection, would be a good 
legacy. 

But in order to give one who is only a re- 
puted wife, a right to a legacy to a ‘‘wife,’’ 
there must be cvidence that the testator treated 
her as a wife in the knowledge that she was 
only a reputed wife, assuming that her true 
status was known toherself. In Jn re Dav- 
enport’s Trust, ® a legacy was given to a 
nephew, G. C. D., and ‘‘after his decease to 
the said G. C. D.’s wife, should she survive 
him.’’ G. C. D. died unmarried, but had 
lived with, and had childrenby; a woman 
whom he treated as his wife. There was evi- 
dence that this woman had always been re- 
puted to be, and received by the members of 
the testator’s family as, the wife of the neph- 


ew, and that, as such reputed wife, she had , 


visited some ofthem. As for the testator’s 
knowledge, all that was proved was that he 
had alluded to his nephew as having a wife 
and children. ‘The woman was held not en- 
titled to the legacy. Vice Chancellor Stuart 
said: ‘‘Iam unable to hold that these words 
amount to a gift by description. Upon the 
evidence there is nothing to indicate that this 
lady was personally known to the testator, or 
known to him in such a way as tolead tothe 
inference that she was intended when he re- 
fers to his said nephew’s wife, or to justify 


7D, 28,5, 58, s.1. 
8 Quoted supra from Kennell v. Abbott 
91Sm. and G. 126 (1852). 
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the court in arriving at the conclusion that 
no other person but this lady was in the mind 
of the testator when he framed this gift. 
Suppose the nephew had survived the tes- 
tator, and had married and afterwards died, 
there wonld in that case bein existence a 
person exactly answering inevery respect 
to the lady described in the will—viz., the 
nephew’s wife. Could there be any doubt 
that under these circumstances that wife 
would be entitled’to the legacy? Under the 
construction I am invited to put upon this 
will, I should be bound to declare that the 
wife of G.C. D. did notanswer to the de- 
scription contained in the will, but that this 
lady, whoit is conceded, is not the wife of 
the testator’s nephew, is accurately described 
as his wife.’’—Journal of Jurisprudence. 





FRAUDULENT TRADE-MARKS. 


The recent case, Manhattan Medicine Co. 
v. Wood, in the Suprem2 Court of the United 
States, not yet reported, is an application of 
the familiar maxim, Ex turpi causa non ori- 
tur actio to the question of the infringement 
of trade-marks. While it announces no new 
principle, the decision is of interest to the 
business world on account of its subject. 
The property in good-will and trade- 
marks, built up, perhaps, by a long course of 
honorable business dealing, and frequently 
at great expense of advertising, is often very 
valuable. Again, it is interesting in that it 
reviews and cites a large number of cases 
from the State courts, and that it is the de- 
cision of the court of last resort. The case, 
in brief was that the plaintiff corporation was 
manufacturing in the State of New York a 
medicine designated as ‘‘Atwood’s Vegetable 
Physical Jaundice Bitters,’’ and claimed as 
its trade-mark this designation and the ac- 
companying labels, the right to use which it 
had obtained by assignment from Moses At- 
wood of Georgetown, Mass. It alleged that 
the defendant was infringing on its trade- 
mark, and prayed that he be enjoined. It 
appeared that the labels contained the repre- 
sentation that the medicine was manufactured 
by ‘‘Moses Atwood, G2orgetown, Mass.,’’ 
and was sold by his agents throughout the 





United States. The court says: ‘‘Whatever 
the value the medicine possesses was given to 
it by its original manufacturer, Moses At- 
wood. He lived in Georgetown, Massachu- 
setts. He manufactured the medicines. He 
sold it with the designation that it was his 
preparation, ‘Atwood’s Vegetable Physical 
Jaundice Bitters,’ and was there manufactured 
by him. * * * * These statements 
were deemed important in promoting the use 
of the article and its sale, or they would not 
have been continued by the assignees of the 
original inventor. And yet they could not 
be used with any honest purpose when both 
statements had ceased tobe true.’’ It would 
extend no aid to sustain a claim to a trade- 
mark to an article which is put forth with a 
misrepresentation to the public as to the man- 
ufactnre and as to the place where it is man- 
ufactured.’’ And after citing a number of 
authorities, itsays: ‘‘The doctrine enunciated 
in all these cases is founded in honesty and 
good sense; it rebukes fraud and encourages 
fair dealing with the public.’’ 

There is a line of authorities both in this 
country and in England applying the maxims 
of ex turpi causa non oritur actio and in pari 
delicti potior est conditio defendentis to such 
cases. The position held is that where a la- 
bel is so worded as to contain a distinct as- 
sertion which is false, the right to the exclu- 
sive use of it will not be maintained. To 
protect such a trade-mark would be ‘‘to lend 
the aid of the court to a scheme to defraud 
the public.’’ 2 

‘*The court does not refuse its aid in such 
a case from any regard to the defendant, who 
is using the same efforts and misrepresenta- 
tions to deceive the public; but on the prin- 
ciple that it will not interfere to protect a 
party in the use of trade-marks which are 
employed to deceive the public and to deceive 
them by fraudnlent misrepresentations con- 
tained in the labels and devices which are 
claimed to constitute wholly or in part such 
trade-marks.’’* Where the case involves 
moral turpitude no inquiry will be made into 
the relative guilt of the contending parties.* 


1 Manufacturing Co. v. Trainer, 101 U. S. 54; Ford 
v. Foster, 9 Ch. App. 628. 

2 Connell v. Reed, 128 Mass. 177. 

3 Hobbs v. Francais, 19 How. Pr. 567. 

4 Kitchen v. Greenebaum, 6! Mo. 110; Hegarty v. 
Shine, 7 Cent. L. J. 291; s. c , & Cent. L. J. 111. 
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Naturally, in these days of nostrums and 
remedies for all the ills that flesh is heir to, 
many of these cases are where trade-marks 
are sought to be upheld on medicines. But 
the courts do not deal any less leniently with 
them on that account. An injunction will be 
refused against the vendor of a patent medi- 
cine at the suit of a brother quack, who com- 
plained that his label and envelope of certi- 
ficates had been imitated. The court said in 
Smith v. Woodruff,5 that the justice and 
morality of this defence were not very high in 
that instance, yet the rule must be ollowed, 
if the case were brought within its applica- 
tion; that it isa defence that ought to be 
suggested by the court in some cases, and 
probably would be in all cases, where the 
imposition is flagrant. For instance, where 
a quack compounds noxious and dangerous 
drugs, hurtful to the human constitution, 
and advertises them asa safe and sure reme- 
dy for disease ; or where some charlatan avails 
himself of the prejudice, superstition, or ig- 
norance cf some portion of the public, to 
palm off a worthless article, even when not 
injurious, the case falls beneath the dignity 
of acourt of justice to lend its aid for the 
redress of such a party, who has been inter- 
fered with by the imitations of another quack 
or charlatan.® 

In the case of Conrad v. Uhrig Brewing 
Co.7 the St. Louis Court of Appeals seems at 
first glance to have gotten itself out of line 
with other authorities on this question. In 
that case they went so far as to protect the 
labels on beer, claimed as a trade mark, 
which represented that the beer was made of 
Bohemian Barley when the fact was that it 
was made of ‘‘a select quality of American 
Barley equal to imported barley.’’ It may be 
remarked that barley was only one of the in- 
gredients represented by the labels to be in 
the beer and the court found that all the oth- 
er representations were strictly true. This 
case has never been passed upon by the Su- 
preme court which is to be regretted as if it 
is not out of line with the best authorities cer- 
tainly borders upon it. Doubtless this case 
will not be followed except where the facts are 
on all fours with it, forif one misrepresenta- 


5 48 Barb., 438. 
6 Browne Trade-Marks. § 476. 
78 Mo. App. 277. 





‘ 
‘ 


tion to the public is to be upheld, there is no 
reason why another may not be and in a short 
time by such cases the beneficial effects to the 
public of the law in its present state would 
soon be frittered away. 

Referring to the defence of ex turpi causa 
non oritur actio in trade mark cases Judge 
Cooley says:® ‘‘the principle is plain enough 
and has often been recognized.’’ Such false 
statements on labels as to the teas of which 
a mixture has been composed;% or that a 
composition was ‘‘a highly concentrated ex- 
tract from vegetable balsamic productions of 
Mexico !°; or where it appears that the main 
ingredients of a compound are oil, ashes and 
alcohol and not an extract or distillation from 
flowers 4 ; or it is represented that an article is 
patented when itis not 1; or where cigars are 
falsely branded as having been made in Ha- 
vana 1%; or where bottles or casks of wine 
are stamped as being the growth of a celebra- 
ted vineyard ; or cheese is marked as the pro- 
duce of a farmer’s dairy; or when hops are 
stamped ascoming froma well known hop 
garden, 1‘ are a few cf the instances of frau- 
dulent representations on labels claimed as 
trade marks which the courts have refused to 
protect. 


* * 
* 


St. Louis, Mo. 


8 Grow v. Seligman 47 Mich. 607. 

9 Pidding v. How, 8 Sim. 477. 

10 Perry v. Truefitt, 6 Beav. 66. 

ll Fetridge v. Weles, 4 Abb. Pr. 144. 

1? Flarel v. Harrison,‘ 10 Hare, 467. Morgan v. Mc- 
Adam 36 L. J. (%. S.) ch. 228. 

13 Palmer v. Harris, 60. Pa. St. 156. 

14 Flare] vy. Harrison, Supra. 








CONTRACT -—— CONSIDERATION —- MORAL 
OBLIGATION—SURRENDER OF WORTH- 
LESS PROMISSORY NOTE. 





SCHROEDER Vv. FINK. 





Maryland Court of Appeals. 


The note of a son given to the holder of his deceased 
father’s paper for the amount thereof, in considera- 
tion of the surrender of said paper, is void, as being 
unsupported by a valuable consideration, the father 
having left no estate, although the son recognized his 
own note as valid for a long time. 
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Appeal from the Court of Common Pleas. 

The plaintiff, in 1873, was the holder, for value 
of a promissory note against Louis Schroeder, then 
deceased, the father of the defendants, and de- 
livered up to said defendant’s said note against 
their deceased father, in consideration of the 
promise made by the defendants to the plaintiff, 
that they would be responsible to him for the 
money of said note; and the defendants, since 
1873, continued to promise to pay the plaintiff the 
note. But said Louis Schroeder, deceased, left no 
assets out of which the claim of the plaintiff could 
have been paid. 

M. R. Walter, for the appellants; J. B. Wentz, 
for the appellee. 

RITCHIE, J., delivered the opinion of the court: 

The defendants’ tenth prayer, asking the court 
to instruct the jury that there was no evidence 
legally sufficient to enable the plaintiff to recover 
under tne first or third count of the declaration, 
having been conceded, only the second count re- 
mains for our consideration. 

As set out in this second count, the plaintiff's 
cause of action is, that the father of the defend- 
ants in his life-time was indebted to the plaintiff, 
for money lent, on his promissory note for $500, 
and that after his death, the defendants agreed 
that if the plaintiff would deliver up to them the 
said promissory note, then due and unpaid, they 
would pay him $500; in consideration ot which 
promise the said plaintiff did deliver up to said 
defendants the said note of their father; but the 
defendants did not pay the said sum of $500. 

Whilst these are the averments of the count, the 
testimony of Fink, the plaintiff himself, relied on 
to sustain them, states, however, as the reason of 
the transfer of their father’s note and the giving 
of theirs, that the defendants ‘‘said to me if I 
would give them no trouble they would be respon- 
sible for the money.” 

Such being the statement of the cause of action 
and of the proof adduced to sustain it, we do not 
deem it necessary in our view of the case to dwell 
upon any question presented but that of whether 
a sufficient consideration appears to hold the de- 
fendants liable. There was no legal obligation 
whatever on the defendants to assume the payment 
of their deceased father’s note, and consequently 
**no trouble” the plaintiff could have caused them; 
and the undisputed evidence shows there were no 
assets of the deceased’s estate from which his 
note could have been realized. It, moreover, does 
not appear from the declaration, nor from the ev- 
idence, that at the time the plaintiff relinquished 
the note, that any administrator of the personal 
estate of the deceased, the only proper legal rep - 
resentative against whom the plaintiff could have 
brought suit, or could be the subject of a ‘‘for- 
bearance to sue,’’ had been appointed. 

The question then arises, whether under these 
circumstances any benefit to the defendants or 
any loss to the plaintiff, in contemplation of law, 
resulted in the parting by the latter with the orig- 





inal note? It is apparent this question must be 
answered in the negative. 

There being, therefore, no legal consideration 
whatever upon which the defendants could be held 
liable to pay the plaintiff s demand, their under- 
taking was simply nudum pactum; and it follows 
from this that the defendants’ second, fifth and 
sixth prayers should have been granted instead of 
rejected, and on the other hand the plaintiff's 
prayer should have beenrefused. Among the au- 
thorities that might be cited in support of the 
view we have taken of this case are Jones v. Ash- 
burnham, 4 East, 455; Kaye v. Dutton, 7 M. & 
G. 807; Edwards v. Baugh, 11 M. & W. 641; Sea- 
man v. Seaman, 12 Wend. 381; 1 Chitty on Cont. 
36, 46, and note m, and the following cases decided 
by this court: Busby v. Conoway, 8 Md. 60; 
Smith v. Easton, 54 Md. 147; Ecker v. Bohn, 45 
Md. 278, and Hartle v. Stahl, 27 Md. 173. 

As no verdict should have been rendered against 
the defendants, the judgment will be reversed. 

Judgment reversed and new trial refused. 


NoTE.—The forbearance to sue an invalid claim, is 
no consideration for a promise. Wade v. Swucon, 2 
C. B. 548; Palfrey v. Portland R. R. Co., 4 Allen, 55; 
Gould v. Armstrong, 2 Hall, 266. But the forbearance 
in the principal case was to sue, not an invalid, buta 
fruitless claim. Any advantage derived by the prom- 
isor has always been held sufficient upon which to 
found a promise. Every creditor of a decedent has 
the right to be satisfied in the Probate Court, that 
there is no estate left for him to obtain payment of his 
debt. The heir derives some advantage from the for- 
bearance of this investigation, does he not? It is true 
that it has been held that an heir has been held not 
lable for his promise to pay his ascestor’s bond, in 
consideration of forbearance to sue him, where no 
assets were found. Balber v. Fox, 2 Wm. Saunders, 
135. So where a husband promised, a'ter the death 
of his wife, to pay her debt. Tabian v. Plant, 1 Strom. 
183.—([ED. CENT. L. J.] 





LIBEL — DEFAMATORY WORDS — PRIVI- 
LEGED COMMUNICATIONS — CRITICISM 
OF CANDIDATES FOR PUBLIC OFFICE. 


BRIGGS v. GARRETT. 





Court of Common Pleas of Pennsylvania. January 


3, 1884. 


In a suit for libel, upon a communication made by 
one voter to other voters, each having a voice in the 
election of the candidates, about a matter of the 
deepest interest to the public, and about which they 
had a right to be informed, and made in relation to a 
person seeking a public office, who had thus by offer- 
ing himself as a candidate, challenged scrutiny, a 
non-suit is proper, because the occasion is one of the 
highest privilege, when the plaintiff’s case does not. 
show malice, but clearly rebuts such an implica- 
tion. 


Hon. Amos Briggs and Thomas J. Diehl, for 
plaintiff; Richard P. White for defendant. 
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BIDDLE, J., delivered the opinion of the court: 

This was an action on the case for libel. The 
issue joined raised two questions. First, whether 
the words complained of were used in a defama- 
tory sense; and second, whether, if actionable, 
the occasion upon which they were used rebutted 
the presumption of malice, and required that it 
should be affirmatively established by the plaint- 
iff. The words complained of were these: ‘The 
Hart Creek Sewer steal of $200,000 was only made 
possible by Judge Briggs’ charge tothe jury. See 
the charge and reflect on the facts.”’ 

As the charge in the declaration is accompanied 
by no colloquium or statement of extrinsic cir- 
cumstances which would modify or expand the 
meaning of these words, they are to be construed 
just «s they appear in the writing. The innuendo 
could not add to, enlarge, extend, or change their 
signification, and could not supply the place of a 
colloquium; Stitsell v. Reynold, 9 P. F. S. 490. It 
is contended by the defendant that the natural 
and obvious inference from the statement was that 
the judge had delivered the charge either because 
the duties of his office and the rules of law re- 
quired that he should do so, or because he fell into 
an honest error, which the wisest and best judge 
may do. Now, it is very true, that fo our profes- 
sion it might convey such a meaning. It is quite 
common, speaking colloquially, for lawyers to at- 
tribute the acquittal of a criminal to the charge of 
the judge, or the verdict of the jury, meaning 
thereby no more than that he was acquitted ona 
point of law or on a question of fact, and it is of 
constant occurrence that a criminal is proved 
guilty beyond pcradventure, or even on his own 
admission of guilt, and yet the judge is obliged to 
tell the jury that the statute of limitations bars all 
conviction, and they must acquit the prisoner. In 
such a case it might be properly ard truthfully 
said that nothing prevented his conviction but the 
charge of the judge, and our profession, as I have 
said, would not consider this to be a defamatory 
accusation. But we are not to confine ourselves 
to the view which might be taken of this publica- 
tion by lawyers. Judge Duncan, in Walters v. 
Littleton, 7S. & R. 449, says: ‘‘Ancient preced- 
ents in actions for words are of less authority than 
in any other case. There isa principle of com- 
mon sense that now governsin their construc- 
tion; it is, that words shall not be taken in the 
mildest sense, nor shall they be strained, by any 
false construction, beyond their natural meaning 
and common acceptation. Courtsand juries will 
understand them in the same way other people 
would. We ure not to examine dictionaries, nor 
turn to our law books, to find out their legal tech- 
nical meaning. The question is, What do these 
words import?”’ 

It is very clear from the testimony‘ that Mr. 
Lovegrove, the author of the letter, supposed they 
were defamatory, for he expressed the greatest 
contrition at having made a mistake in the name 
of the judge against whom he had made the 





read them would come to the same conclusion: 
and would understand them asa reflection upon 
the integrity of the judge, and would not consid- 
er them susceptible of any other interpretation. 
Considering, therefore, the charge as defamatory, 
we think there can be no doubt that this publication 
is actionable, unless it should appear that the oc- 
casion of its publication made it excusable. This, 
therefore, brings us to the eonsideration of the 
second question: Was the occasion upon which 
they were used privileged? The rule of law in re- 
gard to what are called privileged communica- 
tions admits of no dispute. It is clearly pointed 
out, not only in numberless English decisions, 
but in those of our own country and State. See 
Gray v. Pentland, 4S. & R. 420, and Chapmaa v. 
Calder, 2 Harris, 368. When a defamatory publi- 
cation is made regarding a citizen it is only nec- 
essary to prove the publication and its falsity, 
when malice, which is necessary to all suits of this 
character, is inferred and need not be proved. 
This is of the familiar principle that every one is 
presumed to be innocent until proved guilty, to 
be sane until proved to be insane, and to be of 
good character until that fact be disproved. When 
therefore, an untrue defamatory publication is 
made against a citizen, it is supposed to be made 
without just cause or excuse, and malice is in- 
ferred from its publication. As soon, however, as 
itis shown that it was not made without just 
cause or excuse,it then becomes incumbent on the 
plaintiff to show actual malice, as the implied 
malice is rebutted by the occasion, which makes 
it excusable. The most common instance of what 
is called a privilegd communication is in giving 
the character of a servant. You may be mistaken, 
and not give a true character, but unless it can be 
shown that you knew it was false, and therefore 
maliciously gave it, there can be no recovery 
against you. This is one of very many instances 
where public policy and the interests of justice 
require that very great latitude sheuld be given to 
those who honestly try to protect their neighbors 
or the public by a free expression of opinion re- 
garding private or public servants. In England it 
has been decided that ‘“‘ acommunication made 
in good faith upon any subject matter in which 
the party communicating has an interest, or in 
reference to which he has a duty, public, private, 
legal, moral or social, if made to a persun having 
a corresponding interest or duty, is privileged, 
and in such cases the malice is rebutted, and the 
onus of proving malice cast upon the person de- 
famed:’’ Somerville v. Hawkins, 10 Com. B. 583; 
Davis v. Sneed, L. R. 528, 611; Osgood v. 
Spring, C. M. & R. 193. And in our own case of 
Gray v. Pentland, 28. & R. 23, and4$. & R. 420, 
twice before the Supreme Court, there was an ac- 
cusation preferred to the Governor against a per- 
son in office, and it was held that if there was 
probable cause no action could be maintained, 
notwithstanding the charges were untrue. So also 
in Brockerman v. Keyser, 5 Clark 152, the appli- 


charge, and we think that the public at large who l cant for the place of policeman was accused of 
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being a church robber, and Sharswood, J., says: 
‘By offering himself for appointment he invited 
scrutiny, and it is to the interest of the public to 
be free and unembarrassed without peril to those 
whose duty it is to make it.”’ And so Chancellor 
Kent (Kent’s Com., Vol. 2 p. 17) says: ‘But 
though the law be solicitous to protect every man 
in his fair fame and character, it is equally care- 
ful that the liberty of speech and of the press 
should be duly preserved. The liberal com- 
munication of sentiment and entire freedom 
of discussion in respect to the character 
and conduct of public men and candidates 
for public favor, is deemed essential to the 
judicious exercise of the right of suffrage, and of 
that control over their rulers, which resides in the 
free people of these United States.’ In consid- 
ering the present case then, the fact must never 
be lost sight of, that the plaintiff here was a can- 
didate tor public office. He had been nominated 
by one political party, his opponent by another. 
The votes of their fellow-citizens were solicited, 
and an active and earnest canvass made to secure 
them. At this time it seems that a number of 
tax-payers and voters were in the habit of meet- 
ing together to discuss the merits of the various 
candidates, soliciting their suffrages, and on one 
of these occasions the communication here com- 
plained of was received by the defendant, who 
happened to be their chairman, and in the ordi- 
nary course of business it was read aloud by his 
direction. It is contended by the plaintiff that 
this was not a privileged communication, and that 
the same law should therefore be applied to the 
defendant as if he had aspersed in the newspaper 
the character of the wifé¢ or daughter of a private 
citizen; that the occasion gave him no more 
protection. To hold this in a country where per- 
sons are elected by popular suffrage, and in a case 
where a man puts his character in issue, so far at 
least as it concerns his fitness for office, would be 
retrograding to the days when prosecution for li- 
bel were the favored instruments of tyranny. It 
seems to us that if ever a comment is privileged, 
it is where the person upon whom it is made in- 
vites it. It is a mistake to suppose that this doc- 
trine leaves a candidate naked to his enemies. It 
puts upon him the proof of malice which is not 
so difficult to establish as is supposed. If the 
charge is shown to have been made wantonly or 
without proper occasion, or just motive or proba- 
ble cause, any of those being shown would supply 
the malice that is wanting to make the privileged 
communication libellous. In the case of mali- 
cious prosecution, which Blackstone calls the 
third mode of injury to reputation, any one by 
making a charge before a magistrate in writing, 
under oath, can send a citizen to prison, and if, 
when ultimately acquitted by a jury, the citizen 
should bring a suit, he would have to prove that 
the person who had been the cause of his false 
imprisonment was actuated by malice, and had 
no reasonable cause for what he had done. Ser- 
geant, J., says, in Travis v. Smith, P. S. R., 237: 





‘*Absolute certainty being unattainable in human 
affairs, we are compelled, in our most important 
concerns, to act on probabilities, and the law 
which is derived from the nature and position of 
man, exacts no more from one who institutes 
criminal proceeding than that reasonable and 
prudent caution which the safety of others de- 
mands, and where that exists does not make him 
responsible for the event. He, therefore, who has 
probable cause, or in other words, reasonable 
grounds for belief, stands acquitted of liability, 
whatever may have beenhis motives. If, on the 
other hand, he acts rashly, wantonly, or wicked- 
ly in charging another, he is responsible; he is 
conclusively deemed to have acted mala fide or 
maliciously. As the authority toinstitnte a crim- 
inal prosecution and the extent of that authority 
are derived from the law, the law must judge of 
its exercise; it is therefore the duty of the Court 
to determine whether the proof of certain facts 
eonstitute probable cause, and it is error to sub- 
mit that question to the jury.’’ It is the same 
principle of public policy that requires this ina 
libel suit when the defendant is inthe perform- 
ance of his duty as a good citizen. 

Considering, therefore, that the occasion was 
one of special privilege, has the plaintiff shown 
that the defendant was guilty of malice in this 
publication? The question being under discus- 
sion among voters as to the qualification of a 
candidate for a judicial office, this communica- 
tion is received, signed ‘*T. J. Lovegrove, one of 
the Hart Creek sewer experts.”” Now, Mr. Love- 
grove was a well known and reputable citizen, 
who had practiced his profession of mechanical 
engineer in Philadelphia for over twenty years, 
was employed as an expert to examine this very 
Hart Creek sewer; had been present at and was a 
witness upon the trial of the case to which the 
letter refers. Can it be possible that a person re- 
ceiving a letter of this character, and under these 
circumstances, can beheld guilty of a false and 
malicious libel if without further inquiry he reads . 
itto others whose votes as well ss his own the 
person referred to is soliciting? Is there any one 
who, in the ordinary affairs of life, would not 
consider this an authority which would justify 
himin calling it tothe attention of any person 
having an interest in common with his own? and 
can there be a matter more vital to the interests 
of the whole community than the fitaess of a can- 
didate fo: a public office? Good government can 
never be secured unless the voter scrutinizes the 
candidates as well as the principles which they 
are chosen to represent. The 7th Article of the 
Declaration of Rights declares ‘that the free 
communication of thoughts and opinions is one 
of the invaluable rights of man, and every citizen 
may freely speak, write and print on any subject, 
being responsible for the abuse of that liberty.’ 
Not to allow one voter toread to another voter, 
for that is technically a publication of it, a com- 
munication so authenticated and so precise, 
would be holding him responsible for the ‘‘use’’ 
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of that liberty, not its ‘‘abuse,’’and would effec- 
tually put an end to all free discussion. The 
allegation was necessarily untrue as regarded the 
plaintiff here, for he did not try the case, anda full 
examination has shown that itwas unwarranted 
as to the judge who did try it. It is admitted that 
the charge was eminently fair and accurate. But 
the question is not whether the accusation was 
true, but whether the person who directed it to 
be read had reasonable ground to believe it to be 
true; Chapman v. Calder, 2 Harris R. 269. This 
being a question exclusively for the judge, we en- 
tertain no doubt as to the propriety of his de- 
cision. ‘The idea,’? says Sharswood, J., in 
Brockerman v. Keyser, supra, ‘that every case 
of slander must be submitted to the jury, 
even when the law requires from the nature of 
the communication that ex~ress malice should be 
proved, and though not a scintilla of evidence of 
express malice should be proved, would place en- 
tirely too much in the power of the jury.” We 
think then as this was a communication, made 
by one voter to other voters, each having a voice 
in the election of the candidate, abouta matter 
of the deepest interest to the public, and about 
which they had aright to be informed, and was 
made in relation to a person seeking a public of- 
fice, who had thus by offering himself as a candi- 
date challenged scrutiny, the judge who tried the 
case was right in holding the occasion one enti- 
tled to the highest privilege and that as the plain- 
tiff’s own case did not show malice, but most 
clearly rebuted any such implication, the non-suit 
was properly granted, 
The rule in this case is discharged. 


Nore.—The right to engage ina fair and honest 
discussion of or comment upon matters of public in- 
terest, or upon things in which the parties are mutu- 
ally concerned, is one which is‘necessary to ensure an 
efficient and wholesome administration of public af- 
fairs, or, in private life, the honest performance of 
duties. Henwood v. Harrison, 41 L. J. C. P. 206; s. 
c.7L. R.C. P. 606; s. c. 26 L. T. N. 8. 938; Wilson v. 
Reed, 2F. &F. 149. And the right tothus comment 
is by no means confined to the press. Kane v. Mul- 
rains, 2Ir. R. Ch. 402. It has been said that any per- 
son who oecupies a public capacity, bids for popular 
favor or support,lays himself open to criticism by the 
public, and that if a citizen in good faith makes de- 
famatory statements, he cannot be called to account 
for them. Hunter v. Sharpe, 4 F. & F. 983; Risk Al- 
lah Bey v. Whitehurst, 18 L. T. N.S. 615, provided 
they are not clothed in such extravagant language 
that a bad motive is inferable from the statements. 
Wason v. Walter, 8 B. & S. 671; 4 L. R. Q. B. 73. But 
from strong denunciation of an abominable system of 
quackery, such inference cannot be drawn. Hunter 
y. Sharpe, 15 L. T. N. S. 421. 

Slanderous statements in regard to one occupying a 
public office, can not be made tue foundation of an 
action, if made in good faith, by one interested in the 
duties of the officer. Gray v. Pentland, 2S. & R. 23. 
His conduct is a fit subject for discussion. Rowand v. 
DeCamp, 96 Penn. St. 493. Thus a protest by a tax 
payer to the board of county supervisors, protesting 
against the allowance of an attorney’s claim; Young 
v. Richardson, 4 Ill. App. 364; a charge against a 





teacher in a petition against her reappointment, im- 
pugning her morality; Harwood v. Keech, 6 Thomp. 
& C. 665; s. c. 4 Hun. 389; Bodwell v. Osgood, 3 Pick. 
879, orcompeteney; Wieman v. Mabee, 45 Mich. 484, 
are privileged, since it is the right of citizens to have 
their children instructed by one competent and virtu- 
ous. Ib. Socomments upon one appointed a man- 
ager of a college, upon the same ground; Cox vy. 
Feeny, 4F. & F. 13; ora Queen’s counsel; Seymour 
v. Butterworth, 3 Id. 372; or upon the conduct of 
worship by aclergyman; Kelly vy. Tinling, 1L. R. Q. 
B. 699; s. c.12 Jur. N.S. 240. See Hopwood v. Thorn, 
8 C. B. 298; or a report made by a committee of a col- 
lege of pharmacy reflecting upon the conduct of the 
plaintiff as inspeetor of drugs. Van Wyck v. Guthrie, 
4 Duer, 268; Same v. Aspinwall, 17 N. Y. 190; orupon 
one who submits to the admiralty a proposition for 
the conversion of wooden vessels into iron clads; 
Henwood v. Harrison, L. R., 7 C. P. 606; or upon one 
who is advocating a great railroad project; Crane v. 
Waters, 10 Fed. Rep. 619; or upon persons attending 
a political meeting; Davis v. Duncan, L. R.9C. P. 
396; or a charge in a town-meeting that assessors had 
perjured themselves in their returns. Smith v. Gray, 
16 Gray, 251; or upona parish office at the parish 
election meeting, George v. Goddard, 2F. & F. 689; 
Kershaw v. Bailey, 1 Ex. 733; ora letter written to 
the same meeting for the same purpose; Spencer v. 
Amerton, 1 Moo. & Rob. 470; areall privileged. So an 
honest charge of disloyalty; Kenyon vy. Palmer, 18 
Iowa, 377. But the conduct of a clergyman conduct- 
ing a public charity, has been held not to be the 
subject for comment. Gathercole v. Miall, 15 M. & 
W. 319. An article charging a lawyer with infidelity 
to his clients, dishonest work and breach of confi- 
dence; Atkinson v. Detroit Free Press Co., 46 Mich. 
841, (Cooley, J., dissenting) or with having sold and 
betrayed innocence ina court of justice; Ludwig v. 
Cramer, 53 Wis. 193, is not upona public matter and 
is therefore unprotected. Soanewspaper statement 
to the effect that a physician appointed by the city 
council had caused the death of a patient. Foster v. 
Scripps, 39 Mich. 376. And a trustee of a private cor- 
poration is beyond the pale of public criticism. Wil- 
son v. Fitch, 41 Cal. 362. When justifiable, the mere 
fact that an article is written in a mirthful vein does 
not deprive it of its protection. Tappan v. Wilson, 7 
Ohio, 198. But comments upon public entertain- 
ments, Dibdin v. Swan, 1 Esp. 28, or exhibitions; 
Gott v. Pulsifer, 122 Mass. 235. See State v. Burn- 
ham, 9 N. H. 34; Presty v. Wood, 15 Barb. 105; 
Hearn v. Stowell, 12 Ad. & El. 719; or upon literary 
works, or works of art, in which the public is inter- 
ested are privileged. Macleod v. Wakely, 3 C. & P. 
311; Soamev. Knight, M. & M. 74; Thompson vy. 
Shackett, M. & M. 187. So upon a trademan’s ad- 
vertisements, Paris v. Levy, 9C. B. N.S. 342; 9W. 
R. 71, even though the language be strong, Strauss v. 
Strauss, 4 F. & F. 1107, provided the character of the 
author is not attacked, Green v. Chapman 4 Bing, N. 
C. 92, Fraser v. Berkeley, 7 C. & P. 621, unless he 
has embodied himself inthe work, Cain vy. Hood, 1 
Camp. 355. 

It is for the interest of the public that an honest elec- 
tion and count should take place, and that only proper 
candidates should be nominated and elected. And 
where a selectman at a town-meeting in good faith, 
charged the plaintiff with having cast two ballots, he 
was held not liable. Bradley v. Heath, 12 Pick. 164. 
**Every voter,” said Shaw, C.J., ‘‘has an interest 
in the purity and correctness of the election in which 
he participates.’’ But it seems that a charge against 
the moderator of the meeting by a voter that he ce- 
stroyed his vote, is not privileged. Dodds v. Henry, 
9 Mass. 262. Imputations upon officers who are can- 
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didates for re-election have been protected. Marks v. 
Barker, 28 Minn. 162. The doctrine laid down in the 
principal case has found support in Iowa, Mott v. 
Dawson, 46 Iowa, 533; but the contrary prevails in 
England and Minnesota; Duncombe v. Daniell 8 C. & 
P. 222; Harwood v. Astley, 1 N. R. 47; Dickeson v. 
Hilliard, 9L. R. Excheq. 79; Aldrich v. Press Print- 
ing Co., 9 Minn. 133. ‘‘Candidates can not be at- 
tacked.’’ Ib. ‘‘That electors have the right, *’ said 
Johnson, J.,in Lewis v. Few,5 Johns. 35, ‘‘to assemble 
and freely and openly examine the fitness and qual- 
ifications of candidates for public office, and commu- 
nicate their opinions to others, is a position to which 
we most cordially accede. But there is a wide differ- 
ence between this privilege and a right, irreparably, 
to charge a candidate with direct specific and un- 
founded crimes. It would, in my judgment, be a 
monstrous doctrine to establish that when a man be- 
comes a candidate for an elective office,he thereby 
gives to others a right to accuse him of any imagin- 
able crimes with impunity. Candidates have rights 
as well as electors, and those rights and priv- 
ileges must be so guarded and protected as 
to harmonize one with the other.’’ Judg- 
ment was entered for the plaintiff. But in 
Thorn v. Blanchard, Id. 526, the conduct of public 
officers is declared to be a proper subject of criticism, 
**for what person would complain or tell his opinion 
respecting the misconduct of officers, when he would 
be liable to be harassed in acourt of law, and be put 
to great expense, evenif he could prove his opinion 
correct?’’ In Root v. King, 7 Cow. 613, the broad con- 
tention was made that the motives of the press in 
criticising a candidate for office were not the subject 
of investigation. But it was denied by the court that 
they had any greater rights than were common to all 
men. ‘‘Such a doctrine added to the acknowledged 
licentiousness of the press would form a rampart from 
behind which the blackest scurrility and most odious 
criminations might be hurled on private character 
with impunity, and would indeed render the press 
both a public and private curse instead of a public 
blessing,’’ was the forcible language of Van Buren, 
Senator, in 11 Johnson, 594, and approved by the 
court in the last case. Anda charge against the 
chairman of a political committee to the effect that he 
was the ‘‘champion of prostitutes and criminals, ’’ is 
not privileged. Barr v. Moore, 87 Pa. St.385. Andin 
another case the modern doctrine is asserted to be 
that ‘‘the public has aright to discuss in good faith 
the public conduct and qualifications of a public man, 
with more freedom than they can take with a private 
matter, or with the private conduct of anyone. In 
such discussions they are not held to prove the exact 
truth of their statements and the soundness of their 
inferences, provided they are not actuated by express 
malice.’’ Crane v. Waters, 10 Fed. Rep.619. ‘*‘When 
any man shall consent to be a candidate fora public 
office conferred by the election of the people,’’ said 
Parsons, C. J., in Commonwealth v. Cleff,4 Mass. 
169, ‘‘he must be considered as putting his char- 
acter in issue, so far as it may respect his fitness and 
qualifications for the office.’’ ‘‘Every man holding a 
a public office may be considered as within tbis’princi- 
ple; for as a re-election is the only way his constitu- 
ents can manifest their approbation of his conduct, it 
is to be presumed that he is consenting to a re-elec- 
tion, if he does not disclaim it.’’ Ib. In Cur- 
tiss v. Mussey, 6 Gray, 261, a criticism which im- 
puted corrupt and improper motives was as- 
sumed to be without the protection which might 
otherwise be allowed. Alsoin Wilson v. Noonan, 23 
Mo. 105; Littlejohn v. Greely, 13 Abb. Pr. 41. See 
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able judge that, ‘‘an elector may freely canvass the 
character and pretensions of officers and candidates, 
but he has no right to calumniate one who is a candi- 
date for office with impunity. If the law sanctioned 
such a course, it would drive good men from the ad- 
ministration of public affairs, and throw our govern- 
ment into the hands of the worthless and prefligate.’’ 
Seely v. Blair, Wright, Ohio, 348, 683. ‘‘Every per- 
son,’’ says Judge Dillon, ‘‘and every newspaper may 
fairly criticise the action or official conduct of public 
men or officers, but they car not impute to them such 
conduct as disgraces or dishonors them, or make 
charges against them which have this effect unless they 
prove them to be true, and made in good faith and for 
good ends.’’ McDonald v. Woodruff, 2 Dillon, 244; 
Parmenter vy. Coupland, 6 M. & W. 105; Campbell v. 
Spottiswoode, 3B. & S. 769; s. c., 9 Jur. (N. S.) 1069. 
In Whiteley v. Adams, 15 C. B. (N. S.) 392, the rule 
is laid down to be that any communication made bona 
fide upon any subject-matter in which the party com- 
municating has an interest, or in reference to which 
he has, or honestly believes he has, a duty, is privi- 
leged, if made to a person having a corresponding 
interest or duty, although it contains criminating 
matter, which would without this interest be slander- 
ous or actionable.”? Thus, a confidential letter from 
one interested in a concern to another likewise inter- 
ested, concerning the plaintiff, who was entrusted 
with the management of the concern; McDougall vy. 
Claudge, 1 Camp. 267; or between parties jointly in- 
terested in a matter in litigation; Shipley v. Tod- 
hunter, 7 C. & P. 680; or from one creditor to anoth- 
er concerning their common debtor; Spille v. Maule, 
L. R. 4 Exch. 282; @8 L. J. Ex. 188; 17 W. R. 805; 
Blackham v. Pugh, 2 C. B. 611; or a letter from a 
landlord to his tenant refusing to receive any more 
checks on the plaintiff bank; Capital & Counties Bank 
v. Henty,5 C. P. Div. 514; 28 W. R. 490; or,in respect 
tothe other inmates of the house rented; Knight v. 
Gibbs, 3N. & M. 467; or the reports of directors to 
stockholders; Lawless v. Anglo-Egyptian Cotton Co., 
L. R. 4 Q. B. 262; 10B. & S. 226; 17 W. R. 498; a 
bishop’s charge to his clergy; Laughton v. Bishop, L. 
R. 4 P. C. 495; the letter of a son-in-law to his mo- 
ther-in-law, in regard to one whom she intended to 
marry; Todd v. Hawkins, 8 C. & P.88; 2 M.& R. 
20; a letter from a governer of a college to the steward 
regarding the butcher supplying meat; Humphreys 
y. Stillwell, 2 F. & F.590; or from one litigant to 
another regarding the character of a person suggested 
as arbitrator; Hobbs v. Beyers, 2 Ir. L. R. 496; or 
from a director to a fellow-director regarding corpo- 
rate matters; Harris v. Thompson, 13C. B. 333; or 
from a sergeant of a military organization to the man- 
aging committee, denouncing a member; Barband v. 
Hookham, 5 Esp. 109; or from one interested in a 
suit to another also interested, commenting upon the 
solicitor therein; McDougall v. Surand, 1 Camp. 268; 
or from partner to partner; Wilson v. Robinson, 7 
Q. B. 68; 9 Jur. 726; or from one parishioner to 
another in respect toa minister expecting an appoint- 
ment to their church; Blackburn vy. Blackburn, 4 
Bing. 895; or from a subscriber to a charity to the 
managing committee thereof regarding their sec 
retary; Humphreys v. Stillwell, 2 F. & F. 590; 
are a few of the illustrations of the communications, 
which those who have a common interest in matters 
may make with perfect security, without being called 
to account for any false statements therein, provided 
they are made in good faith and with entire confidence 
in their truth. So a mercantileagency may commu- 
nicate information to its customers, without danger; 
State v. Lonsdale, 48 Wis. 348; but it must be onre- 
quest; a general circular to its clients will not be pro- 
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tected. Commonwealth v. Stacey, (Pa.) Leg.{Gaz. 
Rep. 114. But an agent may safely report to the 
agency. State v. Lonsdale, 48 Wis. 348. An adver- 
tisement warning the people against the negotiation 
ofa note stolen; Commonwealth v. Featherston, 9. 
Phil. (Pa.) 594; or by alodgeto theeffect thata 
member thereof had been expelled for perjury; Kirk- 
patrick v. Eagle Lodge, 26 Kan. 344; or a paper signed 
by many persons, each undertaking to bear his share 
of the expense of prosecuting the plaintiff for robbing 
-and swindling them; Klinch v. Colby, 46 N. Y. 427. 
cannot be made the foundation for an action, except 
when made with express malice. Soa letter from one to 
another trader charging the plaintiff with writing 
certain fictitious letters, by which they had both been 
swindled; Croft v. Stevens, 7 H. & N. 570. Butit seems 
not acommunication from the secretary ofa society 
of swindlersto a member; Getting v. Foss,'3C & P. 
160; noraletter from one member of a church to an- 
other about a third; York v. Johuson, 116 Mass. 402; 
nor from one member ofa charitable society to an- 
other reflecting upon the medical attendant; Martin 
v. Strong, 1 N&P.291; nor a letter from a min- 
ister outside to one who is a member of a minister’s 
association, in regard to another member; Shurtleff v. 
Parker, 180 Mass. 293. See Kelly v. Tinling, L. R.1C. 
P. 699. So aminister cannot make an example of 
one of his flockasa warning tothe rest;}]Magrath v. 
Fionn, Ir. R. 11 C. L. 152. See Greenwood v. Prick, 
Cro. Jac. 91, but overruled by Lord Denman, 12 A & 
E726. * * * But to entitle one to set up the de- 
fence of privilege it must appear that no one else was 
allowed to hear or know of the charges except those 
having the community of interest. Therefore if the 
defendant shouted the libellous charges across the 
street; Wilson v. Collins, 5 7 & P. 373; or if the come 
munication is made by postal card, which postmas- 
ters willin all probability read or by telegram which the 
operator must read, the defence of privilege cannot 
be raised; Williamson vy. Freer, L. R. 9C. P. 393-4 
Whitfield v. 8. E. R. Co., E. B. & E. 115. Robinson v. 
Jones, 4L. R. Ir. 891. The same objection applies to 
astatement made by a stockholder before a meeting 
at which persons not shareholders were present; 
Parsons v. Surgery, 4F. & F. 247. But compare Hatch 
v. Lane, 105 Mass. 894; Brow v. Hathaway, 13 Allen 
239; Toogood v. Spying, 10 M. & R. 181; Shurtleff y. 
Stevens, 51 Vt. 501, 510. But the mere fact that prin- 
ted matter otherwise privileged goes through the 
hands of compositors does not effect the matter. Law- 
less v. Anglo-Egyptian Cotton Co., supra. * * * 
We have of course confined ourselves to communica- 
tion between persons having a community of interest 
and have refrained from dwelling upon other privi- 
leged matters. [Ep. CENT. L. J.] 





BASTARDY— MARRIAGE OF MOTHER A 
DEFENCE. 





STATE v. SHOEMAKER. 





Supreme Court of Iowa. 


1. Where a man marries a woman, knowing that she 
is already with child by another man, he is held to 
adopt the child into his family, and the law holds him 
liable for its support, as one standing in loco parentis. 
No action can, therefore, be maintained against the 
natural father for its support as a bastard. 


2. A prosecution under the bastardy act is a civil 
action. 








Appeal from Wapello District Court: 

BECK, J., delivered the opinion of the court: 

1. The undisputed facts as disclosed by the evi- 
dence for the Srate establish the following facts: 
(1) The child was begotten by defendant and was 
born on the 13th day of August, 1882; (2) prior 
to its birth, on the lst of June, 1882, the mother, 
the prosecutrix, married another man named 
Getz; (3) at and before this marriage Getz was 
informed by the prosecutrix that she was enciente. 
Her condition was apparent from her appearance. 
Upon these facts the district court held that 
plaintiff could not recover, and directed the jury 
to return a verdict for defendant. 

2. Under chap. 56, tit. 25 of the Code, a father 
may be charged with the maintenance of his ille- 
gitimate child. The proceeding thereunder is en- 
titled as an action in the name of the State against 
the alleged father, and may be prosecuted upon 
the complaint of the mother. Itis a civil action 
of a summary nature; Holmes v. State, 2 G. 
Greene, 501; Black Hawk Co. v. Coiter, 32 Lowa, 
125; and is intended to secure the maintenance of 
the bastard, to the end that in no event shall the 
public become chargeable therewith. Of course, 
if one standsin the relation to the chill which 
will cause the law to esteem him liable as its fa- 
ther for its support for being in loco parentis, the 
proceeding can not be prosecuted against another 
who is, in fact, the naturalfather. The one whose 
relations are such that he stands in loco parentis, 
the law esteems the father, and will not, for vari- 
ous reasons, inquire by whom the child was be- 
gotten. One who marries a woman known by 
him to be enciente is regarded by the law as adopt- 
ing into his family the child at its birth. He 
could not expect that the mother at its birth 
would discard the child and refuse to give it nur- 
ture and maintenance. The law would forbid a 
thing so unnatural. The child receiving its sup- 
port of the mother must of necessity become one 
of her family, which is equally the family of the 
husband. The child: then is received into the 
family of the husband, who stands as to it in loco 
parentis. This being the law, it entered into the 
marriage contract between the mother and the 
husband. When this relation is established the 
law raises the conclusive presumption that the 
husband is the father of his wife’s illegitimate 
child. We must not be understood that this 
rule prevails on cases involving questions of heir- 
ship and inheritance. In these cases the rights of 
others than the husband and bastard arise. 
In this case the rights and liabilities of 
the husband and child are alone involved; they 
rest upon the relations which impose upon the 
husband the duty of maintaining the child. Our 
conclusion is supported by public policy and con- 
siderations which make for the peace and well be- 
ing of families. A husband who in the manner we 
have indicated has put himself in loeo parentis of 
a bastard child of his wife ought not to be per- 
mitted to disturb the family relation, and bring 
scandal upon his wife and her child, by establish - 
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ing its bastardy after he has condoned the wife’s 
offense by taking her in marriage. 

3. The conclusion we reach in this case is sup- 
ported by State v. Romains, 58 Iowa 46 (s. c. 11 
N. W. Rep. 721), and cases therein cited. 

4. Many of the cases cited by defendant’s coun- 
sel, Wright v. Hicks, 15 Ga. 160; Cross v. Cross, 
2 Paige, 139; Goodright v. Saul, 42 Tenn. 356; 
Lorenz v. Holinden, 2 Strange, 740; Hallv. Com 
(Ky.) 486; State v. Petaway, 3 Hawks, 623; Com. 
v. Wentz,1 Ashm.269; King v. Inhabitants of 
Kansas, 11 East 132; King v. Inhabitants of Maid- 
stone, 12 East. 550; Shelly v. , 13 Ves. 56; 
State v. Broadway, 69 N. C. 411; Stegall v. Ste- 
gall, 2 Brock. C. C. 256, involve questions of heir- 
ship or inheritance, and in this respect differs 
from the case before us, the distinction between 
those cases and this, based upon this ground, are 
obvious. We have above pointed them out. Other 
cases cited by counsel, are also distinguished by 
these facts from this case. 

It is our conclusion that the judgment of the 
district court ought to be affirmed. 





NoTE.—It was once said by Chief Justice MARSHALL 
that ‘‘if a marriage takes place at such an advanced 
state of ,regnancy that the situation of the wife must 
have been known to the husband, I should be disposed 
to consider it as a recognition of the child, afterwards 
born as his offspring.’’ Stegall v. Stegall, 2 Brock. 
256, 269. The court reasons in the principal case, it 
seems to us, upona wrong basis. Itis true that the law 
will not permit a husband, who has had access to his 
wife, to deny the legitimacy of the children born unto 
his wife during their marriage. But in this case, it 
was plain that the period of gestation had begun long 
before the marriage with Getz. The law wisely pro- 
vides that he shall not be allowed to allege his wife’s 
infidelity as against the children, but it does not pre- 
vent the State from proving that a child begotten long 
before the marriage had a different paternity. The 
State is nut prevented from prosecuting a wife, nor a 
husband from testifying against his wife for adultery, 
although the effect would be to bastardize the issue, 
morally, if uot legally. Why should a married man 
be estopped to deny that he had no intercourse with 
his wife before marriage, when such conduct would 
have been as criminal as if some one else had been 
guilty of it? Must a man forsake his bride merely 
because she has been guilty of indiseretion, or take 
the consequences of, and recognize the issue as his 
own? A man may marry a woman with a family of 
legitimate children of all ages, and assume no liability 
for their support. Bond v. Lockwood, 33 Ill. 215; 
Clark v. Casler, 1 Ind. 243; Gay v. Ballou, 4 Wend. 
403; Williams v. Hutchinson, 5 Barb. 122; s. c., 3N. 
Y. 312; Bartley v. Richtmeyer, 4 N. Y. 38; Mowbry v. 
Mowbry, 64 Ill. 383. Treto v. Brown, 4 Mass. 675; 
Ferdinand Loretta Academy v. Bobb, 52 Mo. 357; 
unless he holds them out to the world as his children, 
or actsin loco parentis. Mulhem v. McDavitt, 16Gray, 
404; Minor Heirs of Bradford, 39 Iowa, 681. Why 
should’ one be bound to support the illegitimate chil- 
dren of his wife? It is true that in Bracy v. Kibbe, 31 
Barb, 273, a party was allowed to recover for seduc- 
tion of a daughter born under the same circumstances, 
but he had the right to adopt the child, while in Raby 
v. Baptiste, 5 Cushman (Miss.), a child born under 
similar circumstances was declared not entitled to in- 





herit as a legitimate child. Where the mother mar- 
ried after the birth of the child, the marriage was held 
no bar. Keniston v. Rowe, 16 Me. 88; a fortiori if the 
marriage does not take place until after commence- 
ment of the proceedings. Austin v. Pickett, 9 Ala 
102; Roth v. Jacobs, 21 Ohio St. 646: O’ Neal v.St ate, 
2 Sneed, 218; Hyde v. Chapin, 2 Cush. 77, and in the 
last case, it does not appear that the child was born 
before the marriage, the statute allowing the com- 
plaint to be brought before the birth of the child. 

2. The weight of authority declares the action to be 
a civil proceeding. People v. Christman, 66 Lil. 162; 
Commonwealth v. Turner, 4 Dana, 518; Willets v. 
Jeffries, 5 Kan. 470; Miller v. Baker, 42 Barb. 215; 
Mahoney v. Crowley, 36 Me. 486; Smith v, Lint, 37 
Me. 546; Francis v. Commonwealth, 3 Busb. 6; Robie 
v. MeNiece, 7 Vt. 419, 452; Coonies v. Knapp, 11 Vt. 
548; Marston v. Jenness, 11 N. H. 156; Parker v. 
Way, 15 N. H. 50; Hinman vy. Taylor, 2 Conn. 857. 
lt is, therefore, governed by its rules. Wilbur vy. 
Crane, 13 Pick. 284; and is therefore within the stat- 
utes allowing amendment; Bailey v. Chesley, 10 Cush. 
284, and depositions; State v. Hickerson, 72 N.C. 
421; and compelling parties in civil proceedings to 
testify; Grimes v. Berry, 1 West. L. M. 213; Booth v. 
Hart, 43 Conn. 486, 488; and giving the prevailing 
party costs; Mariner v. Dyer, % Greenlf. 172. See 
Booth v. McQueen, 1 Doug. 41; and, if tried at a 
criminal term of court, the trial willbe void. Smith 
vy. Lint, 37 Me. 546. So where a statute compelled 
the county to reimburse the jailer for board of pris- 
oners detained‘ ‘on criminal process,’’ the county was 
held not liable for the maintenance of a defendant in 
bastardy complaint. Harris v. County, 15 N. H. 81. 
He may be committed for contempt to obey the orders 
of the court. Reynolds v. Lamount, 45Ind. 308. But 
itis held that where the State Constitution prohibits the 
imprisonment of any one for debt, the legislature can 
not authorize the imprisonment in bastardy proceed- 
ings; Holmes v. State, 2 G. Gr. 501; but the weight 
of authority is to the contrary; Paulk v. State; 52 Ala. 
427; State v. Becht, 23 Minn. 1; Musser v. Stewart, 21 
Ohio St. 358; Rex v. Archer, 2 T. R. 270; Same 
v. Bowen, 5 Id. 156; so, the proceeding can go on in 
the absence of the defendant; Chandler v. Common-. 
wealth, 4 Metc. (Ky.) 67; Stokes v. Sanborn, 45 N. 
H. 270. Contra, in Melton vy. State, 9 Ind. 452; and 
the action is transitory; Dennett v. Kneeland, 6 Me. 
460; Commonwealth v. Cole, 5 Mass. 519; Allen vy. 
Ford, 11 Vt. 367; Williams v. Campbell, 3 Met. 209; 
Gallary v. Holland, 15 Gray, 519; and it makes no 
difference that the child was begotten in another 
State or country. McFadden v. Frye, 13 Allen, 472; 
provided heis bornin the State; Grant v. Barry, 3 
Allen, 459; noris it penal; Burgen v. Straughan, 7 
J.J. Marshall, 584. See contra, Judge v. Kerr, 17 
Ala. 328; and the action therefore survives against 
the estate of the father; State v. Williams, 8 Ind. 
191; and the mother may appeal from the judgment; 
O’Neal v. State, 2 Sneed. 218. Contra, People 
v. Tompkins, 19 Wend. 154. So the government, 
or mother, need not prove the guilt of the 
defendant by more than a preponderance of evidence. 
Stovall v. State, 1 Leg. (Tenn.) Rep. 138; Salterwhite 
v. State, 28 Ala. 65; Mann v. People, 35 Ill. 467; Ma- 
loeny v. People, 388 Id. 62; Allison v. People, 45 Ill. 
37; People v. Starr, 50 Ill. 50; Davis v. People, Id. 
199; Lewis v. People, 82 Ill. 104. See Peak v. Peeple, 
76 Ill. 289; Richardson v. Burleigh, 3 Allen, 479; 
Young v. Makepeace, 103 Mass. 50; McCoy v. People, 
Ji Ill.11). But the presumption of law is so strong 
in favor of the faithful performance of all duties, es- 
pecially in so delicate relation as marriage, thata 
child born during lawful wedlock, when the husband 
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has access to his wife, and is not affiicted with bodily 
infirmities, that the plaintiff must establish the il- 
legitimacy of the child, by clear, conclusive and ir- 
resistible evidence, thus proving the guilt of the ac- 
cused beyond a reasonable doubt. Sullivan v. Kelly, 
8 Allen, 148; State v. Romaine, 48 Lowa, 46. See State 
v. Overseer, 4 Zab. 588; Sutphin v. Cox, 1 West. L. 
Mag. 846. Kleinart v. Ehlers, 38 Pa. St. 489; Com- 
monwealth v. Wentz, 1 Ashm. 269. And it is so far 
civil that the woman may compromise the matter out- 
side of court. Burgen v. Straughan, 7 J. J. Marshall, 
584; Black Hawk County v. Cotter, 32 Iowa, 125; Mar- 
tin v. State, 62 Ala. 119; provided no other person in- 
tervenes; Haley v. Whalen, 121 Mass.533; but such 
compromise can be no defense in a suit to compel the 
defendant to give a bond; Commonwealth v. Turner, 
4 Dana, 518; and it has been denied that she has any 
power to dismiss the suit; Commonwealth v. Davis, 6 
Bush. 295; or that an agreement by the father to sup- 
port the child is binding; Deanv. State, 29 Ind. 483; 
if itis not entered upon reccrd by order of court; 
Reeves v. State, 87 Ind. 441. In Maryland the pro- 
ceeding is held to be criminal; State v. Phelps, 9 Md. 
21; and in Arkansas, Jackson v. State, 29 Ark. 62; 
because carried on in name of State, but in Indiana, 
that element is allowed to make no distinction; State v. 
Evans, 19Ind. 92; State v. Brown, 44 Ind. 8329; Wood- 
kirk v. Williams,1 Blackf.—. In Hillv. Wells, 6 Pick. 
104,and Cummings v. Hodgdoon, 13 Met. 246; itis said 
to be proceeding sui generis being neither civil nor 
criminal but having many features of both. And Chief 
Justice Shaw in Woodman v. Jarvis, 12 Gray 190, says 
it is anomalous upor the samegrounds. In Alabama 
married women are not allowed to take advantage of 
the statutes, Judge v. Kerr, 17 Ala. 328; so in Ken- 
tucky, Sword v. Nestor, 3 Dana. 453; and in Ohio; 
Haworth v. Gill, 30 Ohio St.627; but when the act 
merely provides that an unmarried woman may bring 
the complaint, a woman may bring it upon becoming 
a widow, even though the child was born in wedlock; 
Millets v. Jeffries, 5 Kan. 470; and in North Carolina, 
married women are allowed to bring the complaint, 
State y. Pettaway, 3 Hawks. 623; and in England, 
although the act plainlv referred to single women only; 
Reg. v. Collingwood, 12 Q. B. 681; 12 Jur. 750; Grimes 
ex parte, 22 L. J. M. C. 153; Reg. v. Pilkington, 2 El. 
& B. 546; 17 Jur. 554. It has been hc ld that the right 
to prosecute dies with the mother; Rollins v. Chalmers, 
49 Vt. 515; but the death of the child does not abate 
the action; Hauskins v. People, 82 Ill. 193; Evans vy. 
State, 58 Ind. 587; at least for past maintainance; 
Smith v. Lint, 37 Me. 546; Maxwell v. Campbell, 8 
Ohio St. 265. [Ep. CENT. L. J.] 
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1. ACTION—-PREMATURE—WORK AND LABOR. 
An action for services rendered is premature if 
begun on the day the work is completed. Smad- 
beck v. Sisson, 8. C. N. Y., 25. N. Y. Reg. 205. 


2. ASSIGNMENT—PARTICULAR FUND. 

An order to pay out of moneys collected for the 
drawee, operates as an assignment pro tanto of 
the fund, when collected. County v. Hinckly; 
Sigler v. County, S. C. lowa, Dec. 15, 1883; 17 N. 
W. Rep., 915. 


3. COMMON CARRIER—CHANGING CaRS—CONTRIBU- 

TORY NEGLIGENCE. 

A passenger in crossing tracks to change cars, is jus- 
,tified in assuming that due care has been taken to 
protect the passengers from obstructions, or other 
trains, and he is not bound to stop, look, and lis- 
ten in crossing the track. Baltimore etc. Co. v. 
State, Md. Ct. App., Reporter’s Advance Sheets. 


4. COMMON CARRIER—LIMITATION OF LIABILITY 
AND DAMAGES. 

A common carrier can neither exempt himself from 
liability for negligence, nor for damages beyond a 
certain sum, when he has notice of their value, 
when receiving the goods. Overland etc. Co. v. 
Carroll, S.C. Colo., Dec. 4, 1888; 1 Colo. Dee. 41. 


5. COMMON CARRIER—TELEGRAPH— LIMITATION OF 

LIABILITY. 

A telegraph company can not absolve itself from the 
statutory penalty for failure to transmit a message 
by a contract with the sender, stipulating that the 
extent of the liability shall be twenty-five cents. 
W. U. Tel. Co. v. Young, 8. C. Ind. Jan. 24, 1884 


6. CONFLICT OF LAWS—EXTRA-TERRITORIAL FORCE 

OF EXEMPTION Laws. 

1. The laws of a State, and in this are included its 
exemption laws, have no extra-territorial force. 
2. To garnishee proceedings in the courts of this 
State, it is no sufficient answer that the debt of the 
garnishee to the defendant is by the laws of the 
State where both defendant and garnishee reside 
exempt from seizure under such process. Bur- 
lington, etc. &. Co. v. Thompson, S.C. Kan., 
Jan. 16, 1884. 
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7. CONSTITUTIONAL LAW—DELEGATION OF LEGIS- 

LATIVE AUTHORITY. 

It is within the power of a legislature to enact laws, 
the taking effect of which may be conditional or 
contingent, depending upon some uncertain fu- 
ture event, orto delegate to one man, or to the 
people, the question as to when the contingency 
shall take place. People v. City of Butte, S. U. 
Mont., 1 Pac. Coast Rep., 412. 


8. CONSTITUTIONAL LAW—EMINENT DOMAIN—LEG- 

ISLATURE FIXING COMPENSATION. 

A legislature can neither fix nor limit the compen- 
sation to be paid for lard taken by eminent do- 
main. Trippe v. Overacker, 8. C. Colo., Dee. 4, 
1883, 1 West. C. Rep., 353. 


9. CONSTITUTIONAL LAW—RETROACTIVE STATUTES 

—REMEDIAL LEGISLATION. 

A legi-lature can not, by retrospective legislation, 
give vitality to previous judicial proceedings, void 
for want of jurisdiction over the parties, occa- 
sioned by improper publication of notice to for- 
eign defendants. Jsrael v. Arthur, S. C. Col., 
Dec. 4, 1883; 4 Col. L. Rep., 348. 


10. CONTRACT—RESCISSION—SUSPENSION. 

A mere request to suspend the performance of work 
until the receipt of further instructions within a 
fixed time, is not a rescission of the contract, but 
at the expiration of the time the party notified 
may goon with the work. Gili Mfg. Co. v. Hurd, 
U.8.C.C., N. D. Ohio, 18 Fed. Rep., 673. 


11. CONTRACT—RESTRAINT OF TRADE—PENALTY— 

BREACH—INJUNCTION REFUSED. 

Where a party who sells his business agrees not to 
carry on the same business at the place of 
sale, or within a certain distance thereof, for 
three years, ‘‘under penalty of $100,’’ and vio- 
lates this agreement, the only remedy is an action 
to recover the amount named in the contract. 
Stafford v. Shortned, S. C. Iowa, Dec. 14, 1883, 
17 N. W. Rep., 756. 


12. CRIMINAL LAW—INFANCY. 

It is the duty of the court, upon the trial of a mere 
boy for felony, to exclude all inadmissible testi- 
mony sua sponte. McClure v. Commonwealth, 
Ky. Ct. App., Nov. 24,1883, 5 Ky. L. Rep., 468. 


13. CRIMINAL LAW—INSANITY—BURDEN OF PROOF. 
The defense of insanity to excuse homicide, need 
be proved only bya bare preponderance of evi- 
dence. State v. Jones, S.C. Iowa, Dec. 15, 1888, 

17 N. W. Rep., 911. 


14. CURTESY—RELEASE BY HUSBAND, INEFFEC- 

TUAL. 

Under the married woman’s acts a husband has no 
estate or interest in the separate property of his 
wife during coverture; hence by uniting with her 
in a mortgage, he contributes no part of the 
indemnity; his estate by the curtesyis that of a 
surviving husband in the real estate of which his 
wife was the owner at her death. Legget v. Mc- 
Lelland, 8. C. Ohio, Jan. 15, 1884. 


15. DEDICATION—BREACH OF CONDITION—REMEDY 

OF DEDICATOR. 

One who has opened a street which the public au- 
thorities have accepted and improved, has no 
right, after much time has gone by and rights 
have grown up, to shut it up again, on the ground 
that the authorities have not performed an oral 
condition which was made with them at the time 
of opening the street; but he may have a remedy 
at law for breach of condition. City v. Chadwick, 
8. C. Mich., Dec. 21, 1883. 17 N. W. Rep.. 929. 





16 EASEMENT — SURFACE WaTER — ADJOINING 

PREMISES. 

Wher adjoining premises are so situated that water 
falling or collected upon one naturally descends 
upon the other, the upper owner has an easement 
in the lower, whereby the owner of the latter is 
bound to receive the water. Peck v. Herrington, 
8. C. Ill., Jan. 25, 1884, Reporters’ Head Notes. 


17. ESTOPPEL—RES ADJUDICATA. 

A judgment in a suit for seduction will not conclude 
the plaintiff from maintaining an action for breach 
of promise, although such promise was alleged in 
aggravation, in the former suit. Jnland v. Em- 
merson, S. C. Ind., Jan. 21, 1884, 


18. EVIDENCE — FRAUD — SIMILAR FRAUD ON 

OTHERS. 

Upon the issue whether the signature of one surety 
had been obtained by fraud, itis competent to 
show that the signature of the other surety had 
been, in a similar manner, obtained. Weaterloo 
Ins. Co., Can. H. Ct. Q. B. Div. Dec. 7, 1883. 


19. EVIDENCE—NEGLIGENCE—MUNICIPAL CORPOR- 

ATION. 

In an action against a city for injuries caused by an 
accumulation of ice and snow on sidewalks, the 
defendant may prove upon the question of the 
exercise of due care by it, thenumber of miles 
and the area of sidewalk in the city, or 
may read in evidence the ordinances of the city en- 
acted for the purpose of requiring the owners or 
occupants of premises to clean the walks in front 
of their residences or places of business. Reed v. 
Mayor, etc.,8.C. N. Y.25 N. Y. Reg. Jan. 18, 
1 


20. EVIDENCE—PROOF OF NEGLIGENCE. 

Where, after an injury from a defective sidewalk 
has occurred, the city council orders the city en- 
gineer to examine the sidewalk and report a rem- 
edy therefor, the record of such proceeding is ad- 
missible in an action for the injury, not for the 
purpose of proving negligence on the part of the 
city, but to show that the city recognized the de- 
fect as one which it was bound torepair. City of 
Lafayette v. Weaver, S. C. Ind.; January 11, 
1884. 


21. EVIDENCE—SIMILAR ACTS. 

In an action for negligently setting fires, the plaint- 
iff, being obliged to resort to circumstantial evi- 
dence toshow the origin of the fire, it was com- 
petent for him to show that trains frequently set 
fire to fences and grass at other places in his vi- 
cinity about the time of the injury to his property, 
and that the train usually passed with the screen 
or fender up or laid back. Kentucky, etc., R. Co. 
v. Barrow, Ky. Ct. App., Dec. 4, 1883. 


22. GARNISHMENT—MONEY TO BE RECEIVED. 
Where a bank is held to be the equitable custodian 
of a fund, equity will sustain the lien of a party 
who garnishes the bank, thoughit had not re- 
ceived possession of the fund at the time ofthe 
garnishment. County v. Hinckley, S. C. Iowa, 
Dec. 15, 1883, 17 N. W. Rep. 915. 


23. INSURANCE—LIFE—FORFEITURE—TIME NOT Es- 

SENCE OF CONTRACT. 

Under an agreement by an insurance company to 
issue a paid-up policy if, within thirty days after 
default in the payment of any premium, the pol- 
icy shall be surrendered, the company is bound to 
issue the paid-up policy although the old policy 
be not surrendered within thirty days, time not 
being of the essence of the contract. Blackerby 
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v. Continental Ins. Co., Ky. Ct. App. Dec. 19, 
1883. 


9. LEASE—COVENANT TO PaY RENT—DESTRUC- 

TION BY FIRE—APARTMENTS. 

Although a covenant to pay rent is ordinarily unaf- 
fected by a destruction of the demised premises 
by fire, yet if the lease be of an upper story, or 
basement or single apartment, such destruction 
releases the lessee. Harrington v. Watson, 8. C. 
Oreg. 1 West. U. Rep. 59. 


25. MASTER AND SERVANT—LIABILITY OF MASTER 
FOR SERVANT’S NEGLECT—SCOPE OF EMPLOY- 
MENT. 

The owner of an ‘‘express wagon’’ employed a ser- 
vant to drive it, and intrusted it to him, general- 
ly to be used at his discretion, in doing such busi- 
ness as he, the servant, could secure in the way of 
employment for the wagon. While thus employ- 
ed, the servant having delivered a trunk, on his 
return gota ‘‘load of poles for himself,’’ and 
while taking them home negligently drove over 
and injured the plaintiff’s child. Held, that the 
master was liable. Mullvehill v. Bates, 8. C. 
Minn. 17 N. W. Rep. 959. 


26. MASTER AND SERVANT—RISKS OF EMPLOY- 

MENT. 

The danger arising from a high snow bank alonga 
railroad, is one of the risks of a brakeman’s em- 
ployment. Dowell v. Burlington R. Co., 8. C. 
Iowa, Dec. 15, 1883. 17 N. W. Rep. 901. 


27. MORTGAGE—FUTURE ADVANCES. 

Under a mortgage to secure the mortgagee against 
any demands which he may hold against the mort- 
gagor, he can not buy upclaims and enforce them. 
Lashbrooks v. Hatheway, 8. C. Mich. Dec. 20, 
1883; 17 N. W. Rep. 723. 


28. NEGLIGENCE—DUTY OF INJURED PARTY. 

A party, when injured, is bound to employ sur- 
geons and purses of ordinary skilland care, to 
render the injury no greater than necessary. Pull- 
man etc. Co. v. Bluhm, 8S. C. Ill. Jan. 3. 1884, Re- 
porter’s Head Notes. 


29. NEGOTIABLE PaAaPER—DRAFT—NEGOTIABILITY. 
DIRECTION TO CHARGE TO PARTICULAR FUND. 

A mere direction to charge the amount of a draft to 

a particular fund does not destroy its negotiabili- 

ty. Carran v. Little,S. C. Ohio,Com. Jan. 15, 1884. 


3). New TRIAL—SLEEPING JUROR—OBJECTION TOO 

LATE AFTER VERDICT. 

The complaint thatajuror slept during the trial 
cannot be made after verdict forthe first time; 
the court’s attention should have been called to 
the misbehavior at the time it occured. Carey v. 
Gunnison, 8. C. Iowa, Dec. 14, 1883;17N. W. 
Rep., 881. 

31. PARTNERSHIP—ASSIGNMENT—PRIVATE DEBTS 

OF PARTNERS—RIGHTS OF FIRM CREDITORS. 

The assignee of a firm cannot object to the payment 
of a partnership note given by the firmin satis- 
faction of a debt of one of the partners, pro rata 
with the firm creditors. In re Stewart, 8. C. Iowa, 
Dec. 15, 1883; 17 N. W. Rep., 897. 


82. PRINCIPAL AND AGENT—AUTHORITY OF AGENT 


—SALE OF HORSE AT A FAIR—IMPLIED"AUTHORITY 
TO WARRANT. 

A-servant entrusted by his master with the sale of 

a horse at a fair. may have animplied authority 


to give a warranty tothe purehaser. Brooks v. 
Howell, Eng. H. Ct. Q. B. Div.. Dec. 4, 1888; 49 
L. T. (N. 8.) 569. 





38. REAL PRPPERTY—RIGHTS OF LOT HOLDERIN 

CEMETERY. 

The purchaser of a lotin acemetery receiving a 
mere certificate has no rights therein except to 
remove the bodies he has interred whenever the 
corporation decides that the ground is no longer 
Gesirable as a place of interment. Raynor v. 
Nugent, Md. Ct. App., Reporters’ [Advance 
Sheets. 


34. SALE—AVOIDED BY FRAUD—COMMERCIAL AGEN- 
cy. 

When one makes 2 sale to another, relying upon the 
credit given him by the commercial agency, which 
was given on the faith of the false and fraudulent 
representations of the vendee himself, the sale 
may be avoided, as such representations were as 
if made to the vendor himself. Genesee Bank 
v. Barge Co , 8. C. Mich., Dee. 20, 1888, 17 N. W. 
Rep., 790. 


85. SPECIFIC PERFORMANCE — MARRIED WOMEN— 

DEFECTIVE DEED. 

Where a married woman joins her husband in the 
conveyance of land, to which she has the legal 
title, and the certificate of her acknowledgment 
is defective, as not containing the requisites of the 
statute, the instrument is void, both as a deed 
and a contract, and no equitable title passes to 
the purchaser upon which to base a decree, giving 
him a legal title. Bagley v. Emberson, 8. C. Mo., 
December’, 1883. 


86. STATUTE OF FRAUDS—PAROL EVIDENCE—ORAL 

TRUSTS. 

The statute of frauds and the rules of evidence will 
not allow a deed absolute on its face to be changed 
into one of trust, inthe absence of fraud, acci- 
dent or mistake. Jones v. Van Doren, U. S.C. 
C., D. Minn., Nov. 30, 1883, 18 Fed. Rep., 619. 


87. STATUTE OF FRAUDS—PAROL SALE OF LAND— 
EQUITABLE AND LEGAL TITLE—SHERIFF’S SALE. 
A parol sale of specific land for a sum certain, 

followed by possession in pursuance thereof and 
the making of valuable improvements, will create 
such an equitable interest as will be bound by the 
lien of a judgment against the vendee. The sher- 
iff’s vendee of this equitable title is entitled to all 
the rights of the judgment debtor, including the 
right to recover possession. Hutchison v. Kerr, 8. 
C. Pa., 14 W. N. C., 39. 

88. STATUTE OF FRAUDS—SALE OF STANDING TIM- 
BER—RIGHTS OF VENDEE. 

An oral sale of cedar land, though void under the 
statute of frauds, is valid as a license to cut the 
timber until it is revoked and when the timber is 
cut the title to it passes, because the right thereto 
has become a chattel interest. Spalding v. Arch- 
ibald, 8. C. Mich., Dec. 21, 1883, 17 N. W. Rep., 
940. 


39. STATUTE OF FRAUDS—WRITING MUST RECITE 

CONSIDERATION. 

A written promise to pay the debt of another is not 
sufficient, within the statute of frauds, unless it 
recites or imports a good consideration. Good- 
now v. Bond, 8. C.N. H., Reporter’s Advance 
Sheets. 

40. SURETIES—RIGHT OF CO-SURETIES TO SHARE 

IN SECURITIES. 

The rule that when a principal indemnifics one of 
several sureties, eachjis entitled to share therein, 
does not apply where such indemnity is furnished 
by a stranger for the sole andSexclusive benefit_of 
one. When the wife of the principal mortgages 
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her separate real estate for the exclusive use and 
benefit of one of her husband’s sureties, such 
mortgage does not inures to the benefit of his co- 
a Leggett v. McClelland, 8. C. Ohio, Jan., 


41. TAXATION TRAVELLING CIRCUS. 

A travelling circus and menagerie owned by a non 
resident and broughtinto a State for exhibition, 
the owner intending to take it into other States 
after such exhibitions is not subject to taxation. 
Robinson v. Langly, 8. C. Nev. 1 Pac. Rep. 377. 


42. ToORT—RIGHT TO FLOW SURFACE WATER. 

One land-owner has no right, independent of a 
grant, to gather the surface wseters on his land, 
and, by means of ditches, cause them to flow up- 
on the land of another, where they would not 
otherwise go. Hogan v. St. Paul, etc. R. Co. 8. 
C.J{Minn. Nov. 17. 1883; 17 N. W. Rep. 374. 


48. TROVER—DaMAGES—RETAIL PRICES. 

In an action for the conversion of a stock of liquors, 
the measure of damages means their value in the 
exact condition they were in at the time of seizure 
and not what would have been received when sold 
by the drink. Tucker v. Hamblin 8. C. Tex. Tyler 
Term 1883. 


44. TRUST DEED—FORECLOSUSE—NOTICE. 

A sale, undera trust deed, of which notice is given 
to take place at eleven v’clock on a certain day, is 
good if it is begun at any time before noon of that 
day. McGovern v. Ins. Co., 8. C. Ill. Nov. 20, 
1883. Reporter’s Head Notes. 


45. UsURY—REPEAL OF STATUTE—INTEREST. 

The repeal of a statute providing for forfeiture of 
the entire interest, when usurious, leaves the 
lender at liberty to demand ‘‘legal interest’’ from 
the date of the loan, but that is only six per cent 
not ten per cent. which was premitted previous to 
the repeal. Com. Bank v. Trimble, Ky. Ct. App. 
Dec. 19, 1883. 


46. WILL—CHARITABLE BEQUEST—VOID FOR UN- 

CERTAINTY. 

A bequest to the treasurer of a city, the interest 
thereon to be paid annually tothe mayor to be 
expended by him in acts of hospitality and char- 
ity, at such times and in such manner as he might 
think best, is void for remoteness, as its scope 
is too wide for a valid charitable gift. Re Hewitt 
v. Herdspeth, Eng. H. Ct. Ch. Div. 49 L. T. 


47. WILL — CONSTRUCTION — DIRECTION TO Pay 
MORTGAGE. 
A direction by the testator to pay one real estate 
mortgage out of his personal estate,does not raise 
a necessary implication of his intention that the 
mortgages on his other property should not be 
paid out of his general personal estate, and the 
old rule as to exoneration must therefore be ap- 
plied. Re Bull, Catty v. Bull, Eng. H. Ct. Ch. 
Div. 49 L. T. 592. 


48. WILL—CONSTRUCTION—J OINT-TENANCY. 
Under a devise to the testator’s two daughters, for 
life, and at their decease to their children, 
upon the death of one, the other does not 
take the whole as joint-tenant for her life, but 
one-half vests in the children of the deceased. 
Cheeny v. Teese, S. C. Ill. Jan. 19, 1884. 


49. WILL—CONSTRUCTION—LIFE ESTATE BY IMPLI- 
CATION. 

Under the will of a married woman devising prop- 

erty subject to her disposition, to her next of kin, 
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**from and after the decease of her husband,’’ the 
husband does not take a life estates by implica- 
tion. Woodhouse v. Spurgeon, Eng. H. Ct. Ch. 
Div. 32 W. R. 225. 


50. WILL—CONSTRUCTION—PaRTICULARIZATION OF 

PROPERTY. 

The mere particularization of property to pass un- 
der a general legacy does not prevent after ac- 
quired property from passing thereunder. Small- 
ey v. Smaliey, Eng. H. Ct. Ch. Div. Nov. 29. 1883. 


51. WILL—DEVISE TO CHARITY— UNCERTAINTY. 

Where there is a devise of real estate to a 
church or society that is unable to take the 
legal title because of not being incorporated, 
the devise is not void, but the heirs will hold in 
trust, or the court will appoint atrustee, until the 
society becomes incorporated and acquires the ca- 
pacity to take. Byers v. McUarteny, 8. C. Lowa, 
Dec. 10, 1883, 17 N. W. Rep., 581. 


52. WILL—DEVISE—UNPAID PURCHASE MONEY. 

A devisee of land, upon which the purchase-money 
has not been paid, takes the same charged with 
the payment thereof, and can not call upon the 
executors to pay the same, unless the testator im- 
pliedly or expressly directs such payment. Jn re 
Cockroft, Broadbent v. Groves, Eng. H. Ct. Ch. 
Div., 32 W. R. 223. 


58. WILL—DIRECTION TO CONVERT REAL ESTATE— 

Vorb BEQUEST—RIGHTS OF HEIR. 

Where a testator gives direction to his executor to 
sell real estate for the purpose of paying a void 
bequest, and no dispositionigis made of the prop- 
erty by the will, it descends to the heir as land, 
and is not subject to the power of sale. Patton 
v. Patton, 8. C. Ohio, Dec. 18, 1883, 4 Ohio L. J., 
799. ' 


54. WILL—OLOGRAPHIC—PRINTED DATE. 

Writing proposed as an olographic will can not be 
admitted to probate, where any part of the date, 
such as the year, is printed, although the rest of 
the writing complies with the statutory require- 
ments in reference to such wills. Estate of Bii- 
lings, S. C. Cal., Jan. 4, 1884, 1 West C. Rep., 
140. 








QUERIES AND ANSWERS. 





QUERIES. 

6. A desiring to sell Bilot 3 shows him lot 10. B 
purchases and takes his deed for lot 3—paying there- 
fore $600 supposing he is gettinglot 10. The actual 
market value of lot 10at time of purchase was $400; 
of lot 3 was $100. When B discovered the deceit he 
tendered A a deed of lot 3 and demanded repayment 
of $600.—A refuses to return the money.—In an ac- 
tion by Bagainst A for deceit, what is the measure 
of damages, leaving out the question punitive dam- 
ages? Isit the difference between the market value 
of the two lots, to-wit $300, or is it the difference be- 
tween the value of lot 3 and purchase money paid, $500 
Cite authorities. M. 


QUERIES ANSWERED. 


Query 2. [18 Cent. L. J. 40.] A _ citizen of 
Ohio dies there in 1882, possessed of considerable 
estate, upon which administration is had, and 
the estate found to be insolvent. He was seised 
of lands in Arkansas. There are no debts due 
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citizens of Arkansas, no personal property and no ad- 
ministration in that State. How can the Ohio admin- 
istrator subject the lands in Arkansas to the payment 
of the debts proved against the estate in Ohio. 

v.Y. 


Answer No. 1. The Ohio administrator can not sub- 
ject the lands in the State of Arkansas to the payment 
of the debts proved against the estate in Ohio, be- 
cause (in the absence of any statute of Arkansas au- 
thorizing administrators of other States of the Union 
to act in its territory), the rights, powers and duties of 
admiristrators are co-extensive only in a territorial 
point of view, within the territorial boundaries of the 
State in which their letters of administration are ob- 
tained. Rorer on Inter-State Law, 250; 12 Law Rep., 
607; 3Sawyer, 62. The only way of obtaining pay- 
ment of the claims proved against the estate in Ohio, 
is totake out letters of administration in Arkansas, 
and then let the creditors of the estate prove their 
claims against the estate, in the Court of Arkansas; 
whereupon making a proper showing of utter want 
of sufficient personalty to pay the claims so proved 
against the estate, the Arkansas court would proba- 
bly authorize a sale of realty sufficient to pay the 
debts. Perhaps, under acts of Congress re- 
lating to authentication of judgments of foreign 
States, a certified copy of the proceedings of the Ohio 
court allowing the respective claims against the estate 
in Ohio, would be all that would be required to fully 
prove the claims in the Court of Arkansas. 

Denver, Col. Jas. H. BROWN. 


Answer No. 2. Thelands in Arkansas can be sub- 
jected to the payment of the debtsin Ohio, only, by 
an administration granted in Arkansas, which will be 
treated as ancillary or auxiliary to the Ohio adminis- 
tration, ‘‘so far as regards the collection of the effects, 
and the proper distribution of them.’’ See 
Clark v. Holt, 16 Ark. 257 which cites Story’s 
Conflict of Laws, Sections 513, 514 and 518. 
**‘Our courts take no notice of a foreign adminis- 
tration; and before we can recognize the personal 
representative of the deceased, in his representative 
character, he must be clothed with authority derived 
from our law.’’ Chancellor Kent in Doolittle v. 
Lewis, 7 John Ch. R. 45-47. 


Clinton, Ark., 


Sam W. SIMPSON. 


Query 3. [18 Cent. L. J. 40.] A is charged, 
under an information, with an assault or bat- 
tery, on or about the 20th October, A. D. 
1883; the other rejuisites are correctly alleged; the 
defendant pleads ‘‘not guilty’’ and jury regularly 
drawn; the State, desiring to prove when the offense 
took place, asked the proper question; defendant’s 
counsel objected, on the ground that ‘‘no time is al- 
leged in the information.’’ Is the objection valid? 
Cite authorities. R. H. F. 

Pensacola, Fla. 


Answer No. 1. An indictment must state a day cer- 
tain when the offense was committed, and it is not 
sufficient to charge that it was committed ‘‘on or 
about’’ a certain day. 1 Pinney (Wis.), 124. K. 

Milwaukee, Wis. 

Answer No.2. The objection interposed by defend- 
ant’s attorney is untenable. On or about a specific 
date is sufficient. 35 Tex. 348; 34 Tex. 148; citing, 8 
Ind. 336; 10 Id. 459; 5 Cal. 355; 6 Cal. 210; 4 Iowa, 
479; 1 Ct. App. (Texas), 118; 34 Texas, 676. 

Groesbeck, Texas. F. M. ETHERIDGE. 


Answer No. 3. It isa general rule that this objec- 
tion will not lie to an indictment charging an offense 





wherein time is not of the essence of the offense 


‘charged. But see 12 Tex. App. 535; 4 Ky. L. Rep., 


Jan. 1883, p. 463; 79 Ky. 481; 8 Tex. App. 465; 5 Lea. 

(Tenn. ) 568. In Missouri the statute expressly cures 

such defects. J. M. LOWE. 
Kansas City, Mo, 








CORRESPONDENCE. 


Editor Central Law Journal: 

In your JOURNAL of the 25th of January, John F. 
Kelly Esq., one of your contributors, quotes as from 
my book on Negligence, 832, the following: 

**An intoxicated person can not recover for an in- 
jury caused by a collision with an object negligently 
on the road; because in the ordinary course of events, 
aperson who is drunk precipitates himself against 
whatever is in his way, and as something in any ordi- 
nary drive will be in his way, the question of the de- 
fendant’s negligence is immaterial.’’ 

Taking this sentence as it is given above, and sepa- 
rating it from the context, it is no doubt open to the 
criticism to which your correspondent subjects it. 
But the sentence so given ought not to be taken by 
itself. It is part of a paragraph which begins by lay- 
ing down the general rule that a plaintiff can not re- 
cover for *‘an injury which results as an ordinary ef- 
fect from the plaintiff’s misconduct;’’ and the side 
note, explanatory of the very passage quoted ,is ‘‘oth- 
erwise, (i. e. there can be nv recovery) when plaintiff’s 
misconduct produces the damages.’’ Your contrib- 
utor has also, no doubt, unintentionally, omitted 
from the sentence quoted, several words which quali- 
fyits meaning. In my book the sentence begins, 
‘*Thus an intoxicated person, or a person driving 
recklessly,’? etc; the words in italics not appearing 
in your reprint. My object in this sentence was solely 
toillustrate the position that he who by his own‘ ‘mis- 
conduct’? injures himself, can not for this injury re- 
cover damages from another. And this statement is 
hedged in by references to sections 307, 995, in whieh 
the position is taken that civil liability attaches to a 
person who recklessly drives against a person incap- 
able from drunkenness of taking care of himself. And 
in sec. 995, to which reference is made in the passage 
quoted, it is expressly stated that the fact ‘‘that the 
plaintiff was at the time acting unlawfully, unless 
the kind of unlawfulness engaged in was the dis- 
tinctive, immediate cause of his injury, can not be 
set up as a defense by those by whom he is negligently 
injured.’’ 

Nor, when we restore to the sentence quoted 
by your contributor the omitted words, is there any- 
thing that contravenes this position. The words ‘‘or 
person driving recklessly,’’ were meant by me to 
qualify the prior words ‘‘drunken man; ’’ and all 
that the sentence, thus interpreted, says, is, thata 
‘‘drunken man” ‘‘driving recklessly’? ‘‘can not re- 
cover for an injury caused by a collision with an object 
negligently on the road.’’ The case put is not that of 
a drunken man recklessly driven against, but that of 
adrunken man recklessly driving against an ‘ ‘object 
negligently on the road,’’ e. g., a wagon left’ there 
negligently, but which adriverin his senses would 
have seen and avoided. FRANCIS WHARTON. 

Philadelphia, Pa. : 








NOTES. 

——Secretary Folger has reversed the decision of 
Solicitor Raynor, and ordered a certificate as captain 
to be issued to the woman alluded to in our last, if she 
be otherwise qualified. The women are moving. 
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